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SUMMON 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF RICHMOND 


X 


NARROW PROMOTIONS, LTD. d/b/a 
ELITE DELI 

Plaintiff SUMMONS WITH NOTIC E 

-against- 

HARTFORD INSURANCE COMPANY, 

Defendant 


x 


Index No._ 

Plaintiff designates Richmond County as the place of 
trial 

The basis of uhe venue is real property covered by 
insurance is located in Richmond County *" 


Plaintiff business address 2100 Richmond Road 
County of Richmond 


To the above named Defendant 

YOU ARE HEREBY SUMMONED to answer the 
complaint in this action and to serve a copy of your 
answer, or, if the complaint is not served with this 
summons, to serve a notice of appearance, on the Plaintiff's 
Attorney(s) within 20 days after the service of this sum¬ 
mons, exclusive of the day of service (or within 30 days 
after the service is complete if this summons is not per¬ 
sonally delivered to you within the State of New York); 
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SUMMONS 


and in case of your failure to appear or answer, 

judgment will be taken against you by default for 

the relief demanded in the complaint. 

Dated, Staten Island, New York 
October 16th, 1972 


EDMUND J. MURPIIY 
Attorney (s) for Plaintiff 
Office and Post Office Address 
93 New Dorp Lane 
Staten Island, New York 10306 
351-7777 


Upon your failure to appear, judgment will be taken against 
you by default for the sum of $ with interest from 

19 ana the costs of this action. 
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COMPLAINT 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF RICHMOND 


x 


NARROWS PROMOTIONS, LTD. d/b/a 
ELITE DELI, 


Plaintiff, 


-against- 


Index No. 

VERIFIED COMPLAINT 


HARTFORD INSURANCE COMPANY, 


Defendant. 


x 


Plaintiff by his attorney, EDMUND J. MURPHY, 
ESQ., complaining of the Defendant, respectfully sets 
forth to this Court and alx?ges: 

FIRST; The Plaintiff is a corporation 

duly organized and existing pursuant to the laws of the 
State of New York having its principal office at 2100 
Richmond Road, Staten Island, New York. 

SECOND: That the Defendant IIARTFO'J IN¬ 

SURANCE COMPANY is a duly organized fire insurance company 
doing business in the State of New York. 

THIRD: Heretofore and on or about the 

25th day of July, 1970 the Defendant made and issued a 
certain policy of insurance numbered 17 SMP 101960, duly 
signed by its authorized agent, John L. Piazza, 178 Rose 







COMPLAINT 


Avenue, Staten Island, in the Borough and County of 
Richmond, City and State of New York, and delivered 
tne same to tne Plaintiff wherein and whereoy the Defendant 
in coiisiaeration of the total premium of $8,307.00 payable 
$2769.00 at inception, anc a like sum on each annual an¬ 
niversary date, which sums were paid by the Plaintiff to 
tr.e Defendant, did insure the Plaintiff against all direct 
loss and damage by fire and by removal from premises en¬ 


dangered by fire to an amount as follows: 

(a) Building coverage.$50,000.00 

(b) Personal Property. 40,000.00 

(c) Loss of Earnings. 4,500.00 

(d) Plate Glass Coverage. 1,500.00 


for a term of three (3) years from the 25th day of July 
1970 to the 25th day of July 1973, to a masonry building 
and additions including all permanent fixtures and machinery 
pertaining to services of said building and personal pro¬ 
perty contained therein situated at 2100 Richmond Rons on 
the south side of Richmond Road in the Borough and County 
of Richmond, City and State of New York. 

FOURTH: At the time of making issue of 

said policy of insurance and at all tines thereafter until 
and including the 24th day of October, 1971, Plaintiff 
was the sole owner/tenant of the properties hereinbefore 
described. 
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COMPLAINT 


FIFTH: Tnat said policy of insurance 

numbered 17 SflP 101960 was a standard fire insurance 
policy as required by the laws of the state of New York. 

SIXTH: On tne 24th day of October, 

1971, while said policy of insurance was in full force 
and effect, the property hereinbefore described and 
described in said policy of insurance being the masonry 
building and additions including all permanent fixtures 
and machinery pertaining to the services of said building 
and the personal property contnined therein situated at 
2100 Richmond Road, was damaged directly by fire in the 
following amounts: 


(a) Building coverage. $50,000.00 

(b) Personal Property. 40,000.00 

(c) Loss of earnings. 4,500.00 

(d) Plate Glass coverage. 1,500.00 

$96,000.00 


SEVENTH: The Plaintiff gave to the Defen¬ 

dant immediate notice ii writing of said loss and damage. 

EIGHTH: Within sixty days after said .r, 

and during November of 1971, the Plaint!ff rendered to the 
Defendant written proof of loss, in the form as required 
by said policy of insurance, in and by which proof the 
Plaintiff demanded in writing that in case the Defendant 
failed to agree with the Plaintiff as to the amount of said 
loss or as to the sound value of said property, as stated 
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COMPi.Ai NT 


in said proof an appraisal us provided in said policy 
of insurance v/as to be had by tne Defendant but which 
appraisal was not performed to date for reasons unknown 
to Plaintiff. Tne Plaintiff has given the Defendant 
an appraisal of tne losses he has sustained. 

NINTH; The Plaintiff before the com¬ 

mencement of this action has duly performed all of the 
conditions of said policy of insurance on its part; mor> 
taan sixty days have elapsed since the receipt by the 
Defendant of said proof of loss required by said policy 
and before the commencement of this action, and twelve 
months have not elapsed since said loss and damage occurred. 

TENTH: The Defendant has paid to the 

Plaintiff no part of said sum of NINETY SIX THOUSAND AND 
00/100 ($ 96,000.00) DOLLARS. 

V7H ERE FORE, Plaintiff demands Judgment of the 
Defendant in the amount of NINETY SIX THOUSAND AMD 00/100 
( $9o,000.00) DOLLARS, together with interest, costs and 
disbursements of this action. 


EDMUND J. MURPHY 

Attorney for Plaintiff 

Office it P.O. Address 

93 New Dorp Lane 

Staten Island, New York 10306 

351-7777 
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COMPLAINT 


CORPORATE VERIFICATION 

STATE OP NEW YORK, COUNTY OF RICHMOND ss.: 

ROBERT DE FRANCO, being duly sworn, deposes and says 
that deponent is the President of Narrows Promotions, Ltd. 
the corporation named in the within action; that deponent 
has read the foregoing Complaint and knows the contents 
thereof; and that the same is true to deponent's own 
knowledge, except as to the matters therein stated to be 
alleged upon information and belief, and as to those matters 
deponent believes it to be true. 

Deponent is an officer thereof, to-wit, its 
President. The grounds of deponent's belief as to ail 
matters not stated upon deponent's knowledge are as follows: 

NARROWS PROMOTIONS LTD. 

By; /s/ ROBERT DE FRANCO 

Robert Do Franco, President 

Sworn to before me, this 16th day of October, 1972 

/s/ JOSEPHINE DWELL _ 

Josephine Dwell 

Notary Public, State of New York 
Qualified in Rlcninond County 
No. 4 3-6111050 

Commission Expires March 30, 1974 
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PETITION FOR REMOVAL 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


x 


NARROWS PROMOTIONS, LTD. d/b/a 
ELITE DELI 


Plaintiff 


-against- 

HARTFORD INSURANCE COMPANY 

Defendant 


PETITION 


-x 

TO THE JUDGES OF THE UNITED STATES DISTRICT 

COURT FOR THE EASTERN DISTRICT OF NEW YORK: 


The Petition of Hartford Insurance 
Company respectfully shows: 

1. On October 20th, 1972, an action 
was commenced against Petitioner in the Supreme Court 
of the State of New York, in and for the County of 
Richmond, entitled Narrows Promotions, Ltd. d/b/a Elite 
Deli, plaintiff, against the Hartford Insurance Company, 
defendant, by service upon Hartford Insurance Company of 
a summons and complaint, a copy of which is annexed. No 
further proceedings have been had therein. The summons 
and complaint therein constitutes the initial pleading 
setting fortn the claim for relief upon which the action 









PETITION FOR REMOVAL 


is based, and not more than thirty (30) days had elapsed 
since the receipt by Petitioner of a copy thereof. 

2. The above described action is one of 
which this Court has original jurisdiction under the pro¬ 
visions of Title 28USC, Section 1332, and is one which 
may be removed to this Court by the Petitioner, defendant 
therein pursuant to the provisions of Title 28 U.S.C. Section 
1441 in that it is a civil action wherein the matter in 

the controversy exceeds the sum or value of $10,000 ex¬ 
clusive of interest and costs and is between citizens of 
different states. 

The plaintiff Narrows Promotions, Ltd. 
d/b/a Elite Deli at the time this action was commenced was 
and still is a citizen of the State of New York being a 
corporation organized under the laws of the State of New 
York with its principal place of business at 2100 Richmond 
Road, Borough and County of Richmond, City and State of 
New York. The Hartford Insurance Company is a citizen of 
the State of Connecticut, being a corporation organized under 
the laws of the State of Connecticut with its principal 
place of business at Hartford Place, Hartford, Connecticut. 

3. Petitioner filed herewith a bond with 
good and sufficient surety conditioned, as provided by Title 
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PETITION FOR REMOVAL 


28 U.S.C. Section 1446(d), that it will pay all costs 
and disbursements incurred by reason of the removal pro¬ 
ceedings hereby brought should it be determined that 
this action is not revocable or is improperly removed. 

WHEREFORE, Petitioner prays that the 

above action now pending against it in the Supreme Court 

of t.ie State of New York, in and for the County of 

Richmond be removed therefrom to this Court. 

Dated: New York, LJ.Y. 

November 9th, 1972. 


GREENHILL & SPEYER 

By: /s/ SIMON GREENHILL 
A member of the firrru 
Attorneys for the Petitioner 
56 Pine Street 
New York, 1J.Y. 10005 
(212) 943-1550 
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PETITION FOR REMOVAL 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-- 

NARROWS PROMOTIONS, LTD. d/b/a 
ELITE DELI 

Plaintiff 

-against- 

HARTFORD INSURANCE COMPANY 

Defendant 

-----x 

STATE OF NEW YORK ) 

: ss. s 

COUNTY OF NEW YORK ) 


VERIFICATION 


CARL A. JOHNSON, being duly sworn, 
deposes and says: 

That he is an officer of HARTFORD INSURANCE 
COMPANY, to wit, its Resident Vice President; that he has 
read tne foregoing Petition and knows the contents thereof, 
and the same is true to his knowledge as to the matters 
alleged therein to be stated, upon information and delict, 
and as to these matters he believes it to bo true; that 
the source of deponent's information and the grounds of 
his belief as to all matters in the foregoing Petition not 
therein stated upon his knowledge, are the complaint herein 
and public records of incorporation and records and docu¬ 
ments in the possession of the Petitioner. 
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PETITION FOR REMOVAL 


/s/ CARL A 
Carl A 


Sworn to before me this 
6th day of November , 1972. 


/s/ CARL KREISBERG _. 

Notary Public 

CARL KREISBERG 

Notary Public, State of New York 
No. 24-2199535 Qual. in Kings Co. 
Certificate Filed in New York County 
Commission Expires Marcy 30, 1973. 


. JOHNSON 
. Johnson 
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PS 




NOTICE OF FILING PETITION FOR REMOVAL. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


> 



•“•X 


NARROWS PROMOTIONS, 
ELITE DELI 

LTD. d/b/a 



-against- 

Plaintiff 

NOTICE OF FILING 
PETITION FOR REMOVAL. 


HARTFORD INSURANCE 

COMPANY 




Defendant 

---Y 



SIR: 

PLEASE TAKE NOTICE that a verified 
Petition for Removal of the above-entitled action from 
the Supreme Court of the State of New York, County of 
Richmond, to the United States District Court for the 
Eastern District of New York, together with an Under¬ 
taking on removal, summons and complaint, copies of 
which Petition and Undertaking are annexed hereto, were 
duly filed this day in the United States District Court 
for the Eastern District of New York. 

Dated: New York, N.Y. 

November 9th, 1972. 
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NOTICE OF FILING PETITION FOR REMOVAL. 


Yours, etc., 
GREENHILL & SPEYER 


By: /s/ SIMON GREENHILL 
A member of the firm 
Attorneys for Defendant 
56 Pine Street 
New York,N.Y. 10005 
(212) 943-1550 


TO: 

EDMUND J. MURPHY, Esq. 

Attorney for Plaintiff 
93 New Dorp Lane 
Staten Island, N.Y. 10306 

CLERK, 

Supreme Court, State of New York 
County of Richmond 
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ANSWER 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NARROWS PROMOTIONS, LTD., d/b/a 
ELITE DEijI , 

Plaintiff, 

-against- 

HARTFORD INSURANCE COMPANY, 
Defendant. 


72C 1523 
ANSWER 


Defendant, by GREENHILL SPEYER, its 
attorneys, answering the complaint herein, respectfully 
alleges upon information and belief: 


1. Denies that it has ar.y knowledge or 
information sufficient to form a belief as to the truth 
of each and every allegation set forth in paragraphs 
marked "FIRST" and "FOURTH" of the complaint herein. 


2. Denies each and every allegation set 
forth in paragraph marked "THIRD" of the complaint herein 
except admits issuance of policy No. 17 SMP 101960, 
which policy was cancelled effective August 18, 1971, and 
said defendant will refer to said policy when produced 
upon trial by plaintiff. 


16a 









ANSWER 


3. Denies that it has any knowledge or 
information sufficient to form a belief as to the truth 
of each and every allegation set forth in paragraph 
marked "SIXTH" of the complaint herein. 

4. Denies each and every allegation set 
forth in paragraph marked "SEVENTH" of the complaint 
herein except admits notice. 

5. Denies each and every allegation set 
forth in paragraph marked "EIGHTH" of the complaint except 
admits receipt of a purported demand. 

6. Denies each and every allegation set 
forth in paragraph marked "TENTH" of the complaint herein 
and specifically denies that plaintiff duly performed all 
tne conditions of the policy in that it failed to furnish 
a complete inventory of the destroyed, damaged and un¬ 
damaged property, showing in detail quantities, costs, actual 
cash value and amount of loss claimed. 

AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE, DEFENDANT ALLEGES: 

7. That prior to the fire of October 24, 

1971 alleged in the complaint, the policy sued upon was 
cancelled by defendant by notice mailed on July 11, 1971 
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ANSWER 


to plaintiff and First National City Bank, mortgagee, 
effective thirty-five days after receipt. 

8. That at the time of the fire of October 
24, 1971, the policy sued upon had been cancelled and was 
no longer in effect and by reason of the premises, defen¬ 
dant is not liable to plaintiff in any sum whatsoever. 

AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE, DEFENDANT ALLEGES: 

9. That the policy sued upon stipulated 
that the First National City Bank was a designated mort¬ 
gagee . 


10. That plaintiff has failed to name said 
First National City Bank as a party plaintiff in its com¬ 
plaint, and by reason of the premises, there is a defect 
in party plaintiff. 

WHEREFORE, defendant demands that the com¬ 
plaint be dismissed with costs and disbursements. 


GREENHILL & SPEYER 


By /s/ SIMON GREENHILL 
A Member of the Firm 

Attorneys for Defendant 
Office & P.O. Address 
56 Pine Street 
New York, New York 10005 
(212) WH 3-150C 
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FIRST NOTICE TO AMEND ANSWER 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

____ 


NARROWS PROMOTIONS, LTD., d/b/a 

ELITE DELI, 72C 1j2 ' 

Plaintiff, NOTICE TO AMEND 

ANSWER 

-against- 

HARTFCRD INSURANCE COMPANY, 

# 

Defendant. 

______X 


SIR: 

PLEASE TAKE NOTICE that upon the trial of 
this action defendant will move to amend its answer 
herein to correct typographical errors as follows: 

1. In paragraph 2 of the Answer, the 
date August 20, 1971 should read "August 13, 1971". 

2. In paragraph 7 of the Answer, the 

date July 24, 1971 should read "July 14, 1971". 

Dated: New York, N.Y. 

March 26, 1974. Yours, etc., 

GREENHILL & SPEYER 
Attorneys for Defendant 
Office & P.O. Address 
56 Pine Street 
New York, N.Y. 10005 
(212) WH 3-1550 

TO: 

MARSHALL C. KAPLAN, ESQ. 

Of Counsel to Edmund J. Murphy 
Attorney for Plaintiff 
50 Court Street 
Brooklyn, N.Y. 31201 







SECOND NOTICE TO AMEND ANSWER 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--x 

NARROWS PROMOTIONS, LTD., d/fc/a 
ELITE DELI, 

Plaintiff, 

-ayainst- 


72C 1523 

NOTICE TO AMEND 
ANSWER 


HARTFORD INSURANCE COMPANY, 

Defendant 


x 


SIR: 

PLEASE TAKE NOTICE that upon the trial of 
this action defendant will move to amend its answer here 
in to contain the following additional language: 


AS AND FOR A THIRD AFFIRMATIVE 

DEFENSE, DEFENDANT ALLEGES: 

11. Subsequent to the cancellation of the 
pclicy as hereinbefore set forth, the defendant, its 
agents, servants, employees and others, mailed additional 
notices and letters to plaintiff advising it of the can¬ 
cellation of the said policy and performed other acts, all 
of which created a situation sufficient to put plaintiff 
on notice to make inquiry. 

12. By reason of the foregoing defenses the 
defendant is not liable to plaintiff in any sum whatsoever. 
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SECOND NOTICE To AMEND A i.SWKR 


rated: New York, N.Y. 

March 26, 1974. 


Yours, etc., 

GREENHILL & SPEYER 
Attorneys for Defendant 
Office & P.0. Address 
56 Pine Streec 
New York, N.Y. 10005 
(212) WH 3-1500 


TO: 

MARSHALL C. KAPLAN, ESQ. 

Of Counsel ot Edmund J. Murphy 
Attorney for Plaintiff 
50 Court Street 
Brooklyn, New York 11201 
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RULE 9G STATEMENT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NARROWS PROMOTIONS, LTD., 
d/b/a ELITE DELI, 


Plaintiff, 


-against- 

HARTFORD INSURANCE COMPANY, 

Defendant. 


72C 1523 

RULE 9G STATEMENT 


Plaintiff contends that there is no genuine 
issue to be tried on the following material facts: 

1. This Court has jurisdiction over the 
subject matter and the parties on the ground of diversity 
of citizenship of the action and the action is for a sum 
in excess of $10,000 pursuant to 28 U.S.C. 1332. 

2. Plaintiff is a New York corporation lo¬ 
cated at 2100 Richmond Road, Staten Island, New York. 

3. Defendant is a Connecticut corporation 
duly licensed by the Superintendent of Insurance of the 
State of New York to write fire, among other lines. 

4. Tnat defendant issued its policy of 
insurance No. 17 SMP 101960 covering plaintiff's delicatessen 
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RULE 9G STATEMENT 


and grocery store against the peril of fire, among other 
perils, for a period of three years effective July 25, 
1970, in the principal amount of $96,000.00. 

5. That on October 24, 1971 a fire occurred 
at the insured's premises causing a total loss. 

6. That the policy recited above was on 
October 24, 1971 in full force and effect. 

7. That demand for payment was made on the 
defendant pursuant to the terms of its policy and payment 
was refused. 


Dated: January 2, 1974. 

/s/ MARSHALL G. KAPLAN _ 

MARSHALL G. KAPLAN 

Of Counsel to Edmund J. Murphy 

Attorney for Plaintiff 

50 Court. Street 

Brooklyn, N.Y. 11201 

212 855-7728 

To: 

GREENHILL & SPEYER, ESQS. 

Attorneys for Defendant 

56 Pine Street 

New York, N.Y. 10005 
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EASTERN DISTRICT OF NEW YORK 

NARROWS PROMOTION, 

Plaintiff, 

• against - 
HARTFORD INSURANCE, 

Defendant. 


72 C 1523 


-X 


United States Courthouse 
Brooklyn, New York 

March 27. 1974 
10x00 A.M. 


Before * 

HON. JOHN R. BARTELS, U. S. D. J. 
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Ilene Ginsberg 

Acting Official Court Reporter 
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APPEARANCES: 


MARSHALL KAPLAN, ESQ. 
Attorney for plaintiff 


OEORGS JANOW, ESQ. 
Attorney for defondant 
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3 

THE CLERK: Civil cause for trial. Narrows 
Promotion v. Hartford insurance. 

MR. JANOWi I appear for the defendant. 

I'd like to get an adjournment. I was recently 
assigned to this case. 

THE COURT: You cannot com here on the 
day of trial and ask for an adjournment. Mr. 
Greenhill knows better than that. That would 
knock the schedule of the Court higher than a 
kite and a lot of people would want this day 
and thenaxt two or three 'ays to try a <*.ase 
and we have held it aside for you and now you 
say you want an adjournment. 

You can try the case. Bring Mr. Greenhill 
down or Whoever you want. 

You have been assigned to this case by 

whom? 

MR. JANOWj By the firm of Greenhill ptm? 

Speyer. 

THE COURT: It is not going to be 
adjourned. 

MR. JANOWj I am a new man in the office — 

THE COURT: You knew this way back When 
a summary judgment was made. You are charged 
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Him 



with the notice of it. Greenhill and Speyer 


knows better than that. 


MR. JAMOW: I have been working on it — 

THE COURT: If you want to start at 

% 

two o’clock you may, but you are going to start 


today. 


Are you ready, Mr. Kaplan? 
MR. KAPLAN: I an eager. 


SiE COURT: The case will be tried at 


two o'clock the latest. 


Whoever heard of such a thing? Where 


do you practice? Isn't that terribly incon¬ 
siderate? What is tne Court to do — go home, 
play golf while you get ready? 

MR. JANOW: it was not so intended. 

TkiS COURT: You be prepared to get this 
case underway at two o'clock. 


What about the case to be tried two da 


hence? 


Two o'clock — call up your office. 


o'clock the case will be ready for trial — 


period. 


(Recess taken) 
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AFTERNOON SESSION: 

THE COURT: All right. We are waiting. 


Are you the plaintiff? 

MR. KAPLAN: I think your Honor was going 
to try the affirmative defense — the issue of 
the cancellation. 

Your Honor, at ten o'clock this morning, 
what purports to be an aawnded answer was served 
on me and if I can inquire into What cancellation 
notice the defendant is relying on in this case — 

THE COURT: Well, it's the same thing, 
isn't it? 

MR. KAPLAN: The original answer alleges — 

THE COURT: Nothing new, is there? 

MR. JANOW: Substantially nothing new 
whatsoever. 

THE COURT: You know that, Mr. Kaplan, 
except that it was put in the form of a defense 

MR. JANOW: There was another amendment 
thereafter, a mistake in date, just a typograph¬ 
ical error. 

THE COURT: We explored most of this on 
ausaMtry judgment. 

MR. KAPLAN: Yes, except there was some 
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augge scion at that tune when they filed the 
anwer to interrogatories, there was other 
notices then set forth in the cjiswer but if 
you are satisfied that the issue is clear, I 
am satisfied. 

THE COURT: That is the impression i 

got and he confirms that. 

MR. JAMOW: That's right. 

THE COURT: Now, he is fcuing on the 
policy and you say you are not liable Decaua* 
you cancelled it so I thinJc what he says ra 
true. There is no use going into the policy, 
the terms of it and the fact that the fire 
occurred and what the damages are because ail 
that will be wasted time if you are not liable. 

MR. JANOW: We were under the impression 
that the only question to be litigated at tnis 
time, to day, was the question of liability, 

THE COURT: You're right — that'a all. 

MR. JANOW: Namely, was the policy in 
iorce and there was a remark passed by Mr. '<*P 1 
he says in view of the answer and bo forth, it is 

burden to go forward. 

It is our burden to go forward with the 
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cancellation propostion but the plaintiff has 
the burden of proving compliance# otherwise, 
except as to the question involving damages. 

THE COURT: I think that's true but I 
do believe that if you establish actual cancella¬ 
tion that ends everything and -f you don't then 
you still have other points to face. 

MR. JAMOW: That's right. 

THE COURT: I suppose he would have to 
show compliance, otherwise you d have to 3how 
that the contract was in force and that he com¬ 
plied with the terms of the policy and from then 
on, damages, etc., etc., if you fail to establish 
cancellation. So, that's all. It is not a diffi¬ 
cult problem. I mean, as a matter of law, it is 
not a difficult problem. 

MR. TANOW: I think SOUU; of the facts car, 
be conceded or agreed upon. 

THE COURT: Yes. I wou-d say after look¬ 
ing at the motion for summary judgment, I believe, 
Mr. Kaplan, there are certain facts tha«- cr.r V 
stipulated to and as a matter of fact I think you 
already did so. 

MR. KAPLAN: I think the only issue is ^ 
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whether on this cate xu July, they mailed a 
cancellation notice. I think that is the only 
issue your Honor nas to decide. 

Tiiii COUkT: Well, ian‘ t there more than 

one — 

MR. uAtfGWi Ihere is another defense 
t:ha* doea not come into play today with rey •• 
to the mo., tgagee. 

THE COURT: We are not interested xu that 

today. 

MR. KAPLAK : The answer alleges that on 
July 24, 1971, the policy was cancelled Oy 
mailing to the plaintiff anu first Rational City 
Bank, mortgagee and the only issue ia with receipt 
and I understand the onxy iat>t»a for your Honor 
to understand was whether or not that notice was 
mailed on July 24, 1971 and 1 think that xa all 
there xb for us to itigate on. 

If your Honor finds the notice was mailed— 
and there is a presumption of mailing and the 
plaintiff received the notice than the comolaint 
should be dismissed. 

THE COURT: 1 thought you said effective 
August 20th, 19717 Isn’t that what you said? 
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Ho sa/a that prior to tho fire notice was 
mailed on July 24. 

MR. KAPLAN; Yes, it would be effective 
in August out I don't wane to litigate when it 
was effective. 

THE COJRT: No? just, did he mail it 
anc did he get it. 

MR. KAPLAN; Yes. 

THE COURTi Well, he tinks about July 
24, 1971. 

MR. JANOWt That's one of the amendments— 
frees the 24th to the 14. 

MR. KAPLAN. No objection to that— 
whether the 24th, 14th or 34th. 

THE COURTJ 1 think you should object 
to the 34th. I would find that a little diffi¬ 
cult. 

But anyway, as I recall — I am trying 
to refresh ay memory on this summary judgment 
motion — more than one notice was talked about. 

One is July 12 and than I thi&x you talked 
about — 

MR. JANOWi There waa a notice sent in 
May, May 17 — giving it to your Honor chronologicaliy- 
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and briefly, it is this: the position of the 
defendant la as follows: 

There was an installment payment due 
April 25, 1971. That pe.enu.um payment was not 
made. 

Tnereafter, skipping over certain conea- 
pondence had with the plaintiif, the defendant 
sent out «* notice that the policy was cancelled 
thereafter, specirying a date. 

Th£ COURTi when was that sent out? 

MR. JAHOWi Sent out May 17, 1971, 
effective June i, 1971 for non-payment. 

Itffi COURT a Ail rlgnt. 

Row then, you have another one? 

MR. JANGW: Yes air. 

hirorts were then made to get hia to 
*.ay the premium and straignten out, if possible 
and those are ail in writing. Jo response w* 
ever came from the plaintiff. 

Thereafter, on July 13 — 

THE COURT: Yes. A little while aoo von 
said the 14th. 

MR. JASOW: May 14 was tne first one. 

THE COURT: May 17. 
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MR. JANOW: Yes, the first notice was 

May 17. 

THB COURT: All right. 

MR. JAMGW: Effective Jane 1. 

THE COURT: Now, your next one is July* 

what? 

MR. JANOWt Dated July 13 ana aeposit 
in the Post Office July 14, cancellation being 

effective 35 days thereafter. 

THE COURT: What would that make it? 

MR. JANOW: September 20, from ay 
recollection^- no, August 20. 

THB COURT: All right. 

MR. JANOW: Nothing was heard from the 
plaintiff in response to that and the fire 
occurred October 24, 1971. 

MR. KAPLAN: May I inquire, if we are 
going to litigate over both notices now? A' 
we relying on both notices, one notice, a 
combination of notless? They need one notice 
to cancel — if they have a good one. 

THB COURT: I imagine he ia going to 
rely on everything. 

MR. KAPLAN: The both of them? 
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THE COURT* I would thl-lk 80 . 

MR. JAiiOW: Yes, and alio insofar as 
it afreets credibility, if it does. 

MR. KAPLAN: May I call your Honor's 
attention to the answer to the interrogatories 
hat were filed. 

I don't want to maKe a rues ana stand 
on technicalities or ^oupiete jurprise but 
paragraph 1(b) of the answer is that on July 1 
1971 they mailed the cancellation notice — 
not July 14 but July 13. 

MR. JANOWi it was dated — 

THE COURT: I don't attach coo much 
importance to it. I saw it. 

MR. KAPlAN: All right. Judge. 

THE COURT: Weil, all right. I suppose 
we might as well get right down to zhe substance 
of this case. 

Who are you going to call first? 

(pause) 

TH8 COURT: We are waiting. 

MR. KAPLAN: Are you waiting for me? 

THK COURT: No, I guess it is the 
defendant. We are waiting for you. 
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MR. JAHOW: i think something should 
be done by the plaintiff; the policy 
introduced. 

THE COURT: Well, you have certain facts 
you can atipulate to, Mr. Kaplan and I think 
you have already done so. We will put it down 
so we understand. 

MR. KAPLAN: I offer, if your Honor 
please — 

THE COURT: Didn't you nave a stipulation 

somewhere in the answer to the summary judgment? 
Hot a stipulation, as such ~ 

MR. KAPLAN: The Rule 9(g) statement which 
agreed on all of this, there was a policy issued 
July 25, 1970. It had a certain number and 
amount and covered certain premises. 

THE COURT: You read it on the record, 

Mr. Janow. 

I saw that here a little While ago. 

Here it is, I suppose. Nine(g), yes. 

You ought to put that down on the 
record. I don’t know if it is necessary. 

You admitted that the court has juria- 
dicti on; plaintiff is a New York corporation — 
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read it all into the record. The defendant 
can do that aa well as the plaintiff because 
you are going to take over pretty soon and 
Mr. Kaplan will say "Yes", he agrees. 

MR. KAPLAN* Well, all right. 

I'd offer to stipulate your Honor, that 
the Court has jurisdiction over the subject 
Matter and the parties on the ground of diver¬ 
sity of citizenship — 

THE COURT* Will you look at 9(g) and 
read the Whole thing to yourself first and 
decide if there is sonething you are not going 
to agree to? 

KR. KAPLAN* No. 

COURT: But you can take out the 

mwbers. Say 1, 2, 3, 4 — 

MR. janow* Part of four. 

THE COURTt Part of four. 

MR. JANOW* We will stipulate number 5. 
THK COURT* Why don't you look at yours, 
Mr. Kaplan, for five minutaa so you are net 
pressed and then I think most of it you can 
stipulate to without prejudice. 

(pause) 
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MR. KAPLAN: On my Rule 9(g) statement 
we have agreed to stipulate items 1 to 5. 

That 'a mine now, not — 

THE COURT* Isn't it the same thing I 
have got? 

MR. KAPLAN* There are two 9(g) state-men a- 

THE COURT: Yes. I have looked at h^«. 

MR. KAPLAN* Yes. Hia is much more 
extensive. 

THE COURT* You made the motion first. 

MR. KAPLAN: No. He made it and I 
cross- moved, your Honor. 

THE COURT* It is datec December 3, 

1973. What is your date? 

MR. KAPLAN* We have agreed 1 to 5 on 
that and insofar as it is pertinent to this 
hearing, if at all, a demand was made under 
number 7 — a demand for payment and the or 1 
thing really in issue is number 6, which I 
think is what has to be litigated. 

THE COURT* Well, are you going t-o let 
the court reporter copy this? 

MR. KAPLAN* I will be glad to read it. 

The attorneys stipulate that this Court 


n 
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has jurisdiction over the subject matter on the 
grounds of diversity of citizenship of the action 
and the action is for a sum in excea. of ten 
thousand dollars pursuant to 2a U.S.C. 1332. 

Plaintiff la a Nov York corporation loca- 
ed at 2100 Richmond Road, Staten Island, lie'-* 

York. 

Yhe defendant ia a Connecticut corpora¬ 
tion duly licensed by the Superintendent of 
Insurance of the State of Mew York to write 
fire, among other lines. 

The defendant iaaued its policy of insur¬ 
ance nuaoer 17 SMP 101960 covering plaintiffs 

a 

delicatessan and grocery store against the peril 
of fixe, among other perils, tor a period of 
three years effective July 25, 1970, in the 
principal amount of $96,000.00. 

That on October 24, 1971, a fire occur:* •• 
at the insured's premises causing a total losa — 

MR. JAMOWi I do not concede the last 

m 

few words. 

MR. KAPLAMi Causing a losa and that a 
demand for payment was made ana that the defen¬ 
dant did not pay the plaintiff any money. 
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THE COURT: I don't aoe anything else. 

MR. JAJHOW: is there a policy being offered 
in evidence? 

THE COURT: Offer it in evidence but as 
a natter of fact, it is attached — 

MR. KAPLAN: To the moving papers. 

THS COURT; Offer it. 

MR. KAPLAN: I offer policy number 17SKP 
101960 issued by Hartford to Narrows, doing 
business as Elite Delx, 2100 Richmond Road, 

Staten Island, New York* 7/25/70 - 7/25/73. 

THE CLERK: Foregoing narked an plain¬ 
tiff 9 exhibit 1 in evidence. 

(So narked) 

THE COURT: Very well. 

MR. JAJBOW: This is somewhat unusual in 
that the plaintiff isn't taking the stand and 
therefore of necessity, I will call hia. but 
not as ny witness. May I describe him as the 
Court's witness? 

THE COURT: You go ahead and try your 
case, Mr. Janow. i will take care of it. If 
he is hostile I will pernit certain questions 
to be asked but you start it. You can bring the 
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MR. vTANOW: it is a conclusion on the 
plaintiff's part that we are liable — 

THE COURT* Then it is a conclusion for 
the Court to draw or refuse to draw. He claims 
you are liable, unless you show that the policy 
is not in force. 

Let's not waste time with technicality 
Let's get to the issue. 

DIRECT EXAMINATION 
BY MR. JAJfOWx 

Q Mr. DeFrancel, What business were you engaged i_n 

in May and prior to May, 1971? 

A Delicatessen business. 

Q And had you procured a policy of insurance from 

the Hartford Fire Insurance Company? 

A Yes sir. 

Q Covering what place or premises? 

A 2100 Richmond Road. 

Q What line of business were you in at that time 

and prior to that time? 

A I just told you; delicatessen business. 

Q Since when? 

A Since when, what? 

Q Since when were you located there? 
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2 

A 

Fifteen years. 

3 

Q 

Did you procure this policy of insurance from 

4 

the company 

in July, 1970? 

5 

A 

Yes. 

I 

6 

0 

And did you agree to make premium payments? 

7 

A 

Yes. 

8 

0 

Did you make any premium payments? 

• 

9 

A 

! 

Yea. 

1 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. KAPLAN: Objection. It is not within 
the scope of the issues. 

TEE COURTi I think it is within the 

scope. 

Q Did }X>u pay the entire premium at one time or 

did you agree to pay it in installments? 

A Installments. 

Q When or how frequently were those installment* 

to be made? 

THE COURTi Now. wait a minute. ~ thirl- 
we could shorten it. 

You obtained this policy in July 1970. 

What is the first premium you made, do you know? 

THE WITNESS s There was a — I think it 
comes to $4,600.00 for the three years and they 
got $1,700.00 the first premium. 
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THE COURT: For 1970, 4,1,700.00? 

THE WITNESSi Like the down payment. 

THE COURT: When was your next premium 

paid? 

THE WITNESS t They sent a book with wj?c 
or eight coupons in it. 

TER COURT: For the 1971 payment or 
1970 payj*ent — which? With eight coupons — 
seven or eight? 

THE WITNESS: Seven or aight. I don't 
remember. 

THE COURT: They represented the premiums? 

THE WITNESS: As it went along. 

THE COURT: Now, did you — how did you 
pay that; send a coupon in? 

THE WITNESS; It was made out, I think, 
to the ChesdLcsl Bank. 

THE COURT: Did it represent u payment it 

THE WITNESS: Yes. 

THE COURT: You bought :he coupons when 
you paid the $1,700 dollars? 

THE WITNESS; Right. 

THE COURT: Now, whan they were exhausted 
what did you do after you exhausted your coupons? 
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Did you make any more payments'.' 

THE WITNESS: No. 

They were like yearly -- three year 
policy but paid yearly. 

THE COURT: You had eight coupons. 

That would be two and a half months. It 
wouldn't be three coupons a year; three 
coupons? 

THE WITNESS: It would be the coupon 
for the balance of the year. Ihey write it 
for ,three years and finance it for one year. 

THE COURT: Perhaps you can explain it. 

Q You made a down payment and monthly payments 

thereafter? 

A That's right. 

Q How many — and such an agreement of premium 

payments was financed by a bank? 

A Right. 

THE COURT: Oh, I see. 


Q And each month you were required and made a pay¬ 

ment of how much? Would it help you — 

A I think it waa $156.00. 

Q Wasn't it $254.34? 

A I couldn't remember the figure exactly. 
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Q Have you got your book cf coupon* that matured 

each month the first year? 

A No. 

Q Have you got the checks showing payment by you 

for each of the months of the year 1970 to 1971? 

A We had them but they burnt in the fire. Every¬ 
thing was burst in the fire. 

Q Did you pay eight monthly installments irk the 

first year of the contract? 

A Yee. 

THE COURT* That equals about $1,700.00, 

doesn’t it? 

Q To help you, Mr. DePrancel, I show you a paper 

and I ask you to kindly read it and also, 1 ask you whether 
it has your signature thereon. 

(Document shown to witness) 

(pause) 

A Yes. 

Q And that is your signature there on the right 

side of the page? 

A That's right. 

MR. JAHOW* I offer that in evidence. 

(Document shown to counsel) 

MR. KAPLAN: I have no objection but I'd 
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like to call to your attention again, whether 
or not he paid those premiums is not an issue 
here. 

THE COURTx May I see it? 

(Document handed to Court) 

(pause) 

TEE COURT* Well, this is not a coupon 
book. This is simply a premium finance agree¬ 
ment which also sets forth eight percent finance 
charge. The cash price was $2769.00 and a cash 
down payment of §553.80 and the amount financed 
was §2215.09 plus the finance charge and the 
amount of each payment was $254.34 and it looks 
like — it says "menthly, nine payments." 

MR. JAHOWa That's right, sir. 

THE COURT* "The undersigned agrees to 
make the payments hereunder." 

MR. KAPLAN: Of course, I will object 
to the handwritten notation even if anything 
else is aded.asible. 

MR. JASOWi Oh, yes. 

TUB COURT* Mo question about it. Don't 
worry about that. All right. 

THE CLERK* Defendant's exhibit A — 
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THE COURT: That is only for the year 

1978. 

MR. JAMOW: That is the year we are 
concerned with. There wa* no other insurance 
after that or payments made after that. 

THE COURT: When was the last payment xn 

1970? 

MR. JAMOW: March 25, 1971 was the 8th 
payment. 

THE COURT: That was the 8th and not 
the 9th? 

MR. JAMOWi Right, sir. 

THE COURT: Where do the coupons corns in? 
MR. JAMOW: He got a policy. There was 
a premium due. He wanted it financed. *rtiat 
paper now marked Defendant's exhibit A — 

THB CLERK: Exhibit A marked in evidence. 
(Bo marked) 

MR. JAMOW: (continuing) was an agreement 
to pay installments: a cash down payment and 
nine following installments, each in the sum of 
$254.34. 

He made those payments except the last 

or 9th payment which is the same thing. 
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So, that the April — the payment due 
April 25, 1971 was the last payment. 

THE COURT* NO. You said March 25. 

MR. JAHOWi That was paid. 

THE COURT* Was it the last payment due 
out he didn't make it? Is that it? 

MR. JANDW* The April 25, 1971 payment 
was due but not paid. 

THE COURT* You havant as yet explained 
the coupons to me. 

MR. JAHOWi When he executed this premium 
finance agreement he also got a book with nine 
coupons and with each payment, each month, he 
was to remit not only a payment of $254.34 but 
also a coupon showing the installment for which 
it was being paid. 

THE COURT* Well, the coupon is simply 
descriptive hut has no value. 

MR. JANOW: None except it identifies 
the payment with the person and policy. 

THE COURT* You said you got the money 
from the bank? 

THE witness* Chemical Bank I paid. 

THE COURT* You mean, each month they 
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give him a check or what happens? 

MR. JANOW: He remits to the Chemical 
Bank a check. 

THE COURTj And they in turn remit to 

you? 

MR. JAHOW: That's right. 

THE COURT: All right. I see. 

DIRECT EXAMINATION 
BY MR. JASCW CONTINUINGt 

0 Mr. DeFrancel, tell us if you please, when, in 

making these payments, did you use a check or some other 
method? 

MR. KAPLAN: If the only issue is Whether 
or not he paid up to March I will stipulate it. 

THE COURTi You know as well as I that 
we go into these little details and we don't 
know what they will lead into. 

We will permit it up to a point. I drr.'' 
think it is entirely irrelevant. 

MR. KAPLANi I will stipulate to it. 

/ 

MR. JAKOWt What? 

MR. KAPLANt I am willing to stipulate 
that he paid up to when he said — when you said 
he paid up. 
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y Did you pay the April installment of $254.34? 

A April? 

Q Did you pay the April installment? 

A What had to be paid, as far as I recall. 

Q By check? 

A Yea. 

0 Produce the check. 

A I just told you everything waa burnt in the £<re- 

THE COURTt Ho. Wait a minute, Mr. 

DePrancel. 

THE WITOESSi Records and everything was 
burnt in the fire. 

THE COURT* Look at this note again and 
you will see it says nine monthly payments. 

THE WITNESS: Yes, I see that — nine. 

THE COURT: Did you make nine or only 

eight? 

THE WITNESSi As far aa I know they ar* 
all paid. 

THE COURT* You made nine monthly payment a? 

THE WITNESS: As far as I know. 
q By cheek? 

A By check. j 

q Where was your bank at that time? 
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A I think Community National Bank, some on 

Banker 'e Trust and there could have baen some drawn on First 
National. 

Q Can you get us a letter or a copy of a check 

that you issued for the April, 1971 payment? 

A From the bank? 

0 From the bank. 

A I will find out which bank had it. If one bank 

had it they should have it. 

Q Did you get any mail from the Hartford with 

respect to the fact that you did not make a payment of $254.34 
for 'the month of April 1971? 

A I really can't recall now. 

Q You can't recall. 

I show you a paper and ask you whether you 
received this paper from the Hartford? 

(Document shown to witness) 

A I can't recall it right now. 

THE COURT< What is this paper? Show 
it to him and do you want to mark it in 
evidence? 

MR. JAHOWx I offer in evidence a 
premium finance note and agreement dated May 
17, 1971. There is some handwritten notes not 
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2 

being offered. 

3 

(Document shown to counsel) 

4 

THE COURT: Is that number 2? 

5 

THE CLERK: B. 

6 

MR. KAPLAN: Judge, he says — I object 

7 

to this. 

8 

He didn't s«v he got this. He says 

9 

he doesn't recall ever getting it. 

10 

THE COURT: That's all right. We will 

11 

take it subject to connection. 

12 

MR. KAPLAN: All right, your Honor. 

13 

THE CLERK: Defendant's exhibit B, 

14 

premium finance note and agreement dated May 

15 

17, 1971 marked in evidence, subject to 

16 

connection, as defendant's exhibit B. 

17 

(So marked) 

18 

Q Did you, in May, 1971, do business at 2100 

19 

Richmond Road in Staten Island? 

20 

A Yes. 

21 

0 Did you ever make any payments after March 1971 

22 

under the terms of this policy? 

23 

A I can't recall. It was three years ago. I 

24 

can't recall if it was March, April, May, June. I couldn't 

25 

give you exact dates and figures now. It is three years ago. 
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Q 'That * a right. 

Did you aver make any payments after the 8th 
payment which maturedin March, 1971? 

A 1 just told you 1 coulan't figure it out. It 

was three years age. 

0 I shew you a paper dated September 28, 1971, 

marked "final balance" on the very top of it and I ask you 
whether you received that? 

(Document shown to witness) 

A Was it sent to me or John Piazza? It is a 

copy — 

Q Did you ever get the original of that paper 

which I now show you? 

A I as sume I got this here but I dont recall toda^ 

It is three years. I got a lot of papers between now and 
three years — 

Q Through the mail, did you get papers? 

A Through the mail — however you want to 

but I don't keep a file with me. 

0 Does the substanoe of the contents of this papei 

shown to you, refresh your recollection in any way? 

A Ho, it doesn't . 

MR. JAMOWt Offer it in evidence. 

MR. KAPLANt Same objection. 
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THE COURT: Subject to connection. 

Final balance premium note — is it an 
agreement? 

MR. JANOW: It shows the balance due 
from this man. 

TH* COURT: It says "finance note and 
agreement; premium finance note and agreement 
and of course, if it isn't signed — dated 
September 28, 1971. 

What I am still worried about is this: 

You sayidien you paid these premium installments, 
Mr. DeFrancel, you paid them to a bank — 

TH* WinrBSS: To a bank. Chemical Bank. 

TH* COURT: Only that bank? 

THE WITVE8S: Yes, paid to that bank. 

THE COURT: And that bank then would send 
a premium to Hartford Insurance? 

THE WITH8SS: Automatically. I dont* that 
fourteen years. I had the insurance 15 years 
prior to this. I done the same thing. 

THE COURT) You had an account at the 

bank? 

TH* WITNESS: NO. The coupon book came 
from the bank. They gave me the loan and they 
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Hartford and I paid them. 

THE COURTi They would pay Hartford. 

THE WITNESS: I done it prior yeera also. 

THE COURT: Yea. 

Now, at the end of the month would it be 
necessary for you to pay the bank anything? If 
they made a lean to you, then did you pay the loan 
back to the tank? 

THE WITNESS: That was the coupon book with 
eight or nine coupons. That' s the book — not 
Hartford — Chemical Bank. 

THE CLERK: Defendant's exhibit C, final 
balance premium finance note and agreement marked 
in evidence subject to connection. 

(So marxed) 

MR. JANOWi in a word, the policy is obtained 
by the plaintiff. He has to pay the premium and 
arranges to pay it off in installments and then 
at that time he enters into a premium installment 
agreement which is defendant's exhibit A, I believe, 
wherein he agrees to make a downpayment and monthly 
payments. About that time he gets a book with nine 
coupons in it and he is required in addition to the 
downpayment to make monthly payments and when he 
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romita a payment or check for payment — 

THE COURT: He doesn't remit it to 

you. 

MR. JANOW: No, no. He remits to the 

bank. 

THE WITNESS: Like buying a car and you 
get a coupon book. 

THE COURT: I don't know. I don’t buy 
cars with coupon books. 

MR. KAPLAN: Only if they are for the 
gas line. 

THE COURT: 7 suppose then the bank 
paid Hartford the full amount of premiums and 
you are out of it. 

MR. J Allow I Right. 

THE COURT: So, you are not interested 
in monthly payments. 

MR. JAI90W: We a re, because the bank 
tells us they have baen paid and pays Hartford 
or tells Hartford they have not been paid . 
"Therefore, you remit — return to us that pay¬ 
ment which we anticipated." 

THE COURT: But in actuality, to begin 
with, you get paid. 
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MR. JANOW: From the bank, yes. They 
uiscount that paper. 

THE COURTS And you get paid. 

MR. JANOW: Yes air. 

THE COURTS Then the next step ia —■ 
of course, who discounts it for him — you? 

THE WITNESS: I pay the discount. 

THE COURT: Do you go to a bank? 

THE WITNESS: Yea. 

MR. JAV7W: Ho makes the agreement with 
the bank. 

THE COURT: Do you pick thebank or does 
he pick the bank? 

MR. JANOW: The company selects the bank. 

THE COURT: So they selected Chemical 

Bank. 

MR. JANOWj it is, as he says, it is 
like an autonobile. He buys a policy. He wants 
to finance the premiums and it is done through 
Chaadcal Bank, in this instance. They discount 
the total amount of the premiums. 

THE COURT: You get your premium all at 
once; right? 

MR. JANOW: Right. 
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THE COURT: Now, it he doesn't pay the 
bank then you must return to the bank the amount 

that they p*id? 

MR. JANOW: Yes sir. 

THE COURT: And you hold the bag, ultimately, 

then? 

MR. JANOW: That’s right. 

THE COURT: Now, under those circumstances, 
the question of his making payments is one between 

him and the bank, primarily. 

MR. JANOW: In the first instance, yes. 

THE COURT: In the first instance. 

So, they would know whether or not he 
paid the nine payments and the bank's records 

would show that. 

MR. JANOW: Yes. 

THE COURT: So, you don't have to get 
his check. 

THE WITNESS: He wants me to look at my 
books — 

MR. JANOW: To see if a payment was made 

pursuant to the financial agreement. 

THE COURT: He has got another bank he 

used to make the payment with — 
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, A I can’t remember a threu year letter now. 

Q Either you did or didn't. 

A I can't remember three years ago. It was 

addressed to me. I assume I did. 

MR. JAHOW: I offer it in evidence. 

THE COURT: What 1 b the date? 

MR. JAHOW: October 12, 1971. 

MR. KAPLAN: I have no objection to 
this, but again, your Honor, none of this bears 
on the issue before you. It makes no difference 
Whether he did or did not paythe premium. 

THE COURT: Well, we will take it subject 
to connection. 

How, this was sent Octooer 12; is that 

right? 

MR. JAHOW: Yes. 

THE COURT: ifcat is, you say so. 

When was the notice of cancellation sent? 
MR. JAHOW: this is not a notice of 
cancellation. 

THE COURT: I didn't ask that. 

MR. JAHOW: The notice of cancellation 
was July 13, deposited July 14, 1971 in the 
Post Office. 
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THB COURT: How do you expect to 
collect a premium after you cancel a policy? 

NR. JANOWx Earned premiums. We 
covered him up to the time that we cancelled 
the policy. 

MR. KAPLAN: That's at variance with 
the answer to the interrogatories. 

THE COURT: It has not been brought out 
as to what period nine installments were 
covered. 

NR. JANOW: I wanted to try to show 
in a systematic way, sevocal writings, addressed 
to the company, all of which have been equivo¬ 
cally denied by the plaintiff and now I want to 
show the notice of cancellation sent out on July 
14 or deposited at the Post Office. 

I just want to show that because he 
denies that he erer got the notice of cancell at lor. 
of July 13. 

THE COURT: Yes, but I want to know when 
the payments mentioned in your letter of October 
12, 1971 was due and if paid, what period it 
would cover. 

You see, you are collecting a premium or 
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trying to collect a premium back in October 12, 

1971. It say* "balance due" doesn't it? But 
it doesn’t say for what period. 

May I Bee that, please? 

(Document handed to Court) 

"Final balance due on your Hartford Insur¬ 
ance Group premium payment plan note." 

ffhich mould indicate that the policy may 
be still in force. 

MR. JAMOWi Your Honor, this thing has 
been handled I will admit, somewhat clumsily. 

For this reason, I have to prove what might have 
been proved by someone else. 

This consists of two separate operations 
all of which accomplish ene result. The premium 
finance situation emanates from one office and 
they are interested in financing this thing 
through a bank collecting it in installments 
and in that way like dating the indebtedness 
to the company. 

The cancellation was handled through a 
Brooklyn office as distinguished from a Man¬ 
hattan office. The notice of cancellation 

came from the Brooklyn office which I haven’t 
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touched as yet. 

What I have touched is that which per¬ 
tained to the financing of the premium from 
the Manhattan office. 

How, this is the last bit of operation 
cosung from the Manhattan office concerned — 

THE COURT: I understand that but you 
haven't told me what period thxs premium would 
cover. When would it end; as of what date — 
what period? 

MR. JAHOW: He executed an agreement, 
defendant's exhibit A, saying he has to make 
nine monthly payments. 

THE COURT! For What period? 

MR. JAHOWt It specifies they are beginning 
with the first date and terminating April 25, 1971. 

He made those payments except the last 
payment which became due April 25, 1971. That 
payment and that installment loan has not been 
paid. 

THE COURT: I get it. All right. 

THE CLERKi Defendant's exhibit D, a 
letter from Hartford Insurance Group, October 
12, 1971, marked in evidence subject to 
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connection. 

(So marked) 

q Mr. De Francel, did you ever receive, addressed 

to your firm, at your address, 2100 Richmond Road, the origins 
copy of this notice of cancellation which I show you now? 

(Document shown to witness) 

You mean the one addressed to First National 

Did you aver get that, no matter how it is 

Never got a cancellation notice. 

Did you get the original of that? 

Never got any original copy or otherwise of 

cancellation notice. 

THIS COURT* Forget cancellation notice 
and look at this particular paper and tell me 
if you got a copy of the original or not. 

THE WITNESS: No, I didn't as far as 

I know. 

THE COURT: All right. 

MR. JANOVf* I offer this in evidence. 

MR. KAPLAN: Objection. They have to 
prove he got it. 

MR. JANOW: I have the people here. 


A 

City Bank? 
Q 

written? 

A 

Q 

A 
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MR. KAPLAN: Then let him prove it 
through his people. 

MR. JAMOW: 1 want to athow his denials — 

THE COURTt If you object strenuously 
I wont allow it. 

MR. KAPLAN: I don't want to do anything 
strenuously. 

THE COURT: Well, he says no, so let's 

wait. 

How are you going to introduce it in 
evidence, strictly speaking? 

MR. JAMOW: For identification. 

THE CLERK: Defendant's exhibit E, 
notice of cancellation, marked for identifica¬ 
tion. 

(So marked) 

THE COURT: From whom is that? 

MR. JJUBOW: Brooklyn office of the 
Hartford Insurance company sent to the plaintiff. 

THE COURT: This is a nice case but I 
have so many other cases waiting outside the 
door that want to ceae in — please, let's 
proceed. 

Q Mr. Derrancel, did you ever get a letter in the 
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month of July 1971, aore particularly, July 27, 1971 from 

the Char lea Banway Agency? 

MR. KAPLAN: Objection. 

THE COURT: He can ask the question. 

A I don't recall. July, 1971, right now, of a 

letter from him. I might have gotten two or three different 

letters from him at different times. 

At what address did he mail it to me? I do 

know if I got the letter — where is the letter? 
q You said you got several letters? 

A I said if I got several letters — 

THE COURT: Did you ever get any letters 

from him at any time? 

THE WITNESS: I can't recall it right 


now, no. 


THE COURT: What is the name? 

t 

MR. JANOW: Charles Benway Agency. 

THE COURT: I am not going to waste 
time with "I may or may have sometimes." 

You never got any? 

THE WITNESS: Right. 

q This particular policy you are suing on, did 

Mr. Benway get that for you as broker? 

A That is %diat I am reading here (indicating 
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document) . 

THE COURT: Do you know anything about 
a broker Banway? 

THE WITNESS: Yes. 

THE COURT: Where is he located? 

THE WITNESS: Victory Boulevard. 

THE COURT: Does a bua run along that 

line? 

I 

THE WITNESS: All buses. 
tub COURT: So, you know Charles Benway 
and you spoke to hin or sonsone in his office? 
THE WITNESS: He asked me now — 

4 

the COURT: I a* asking you. 

j, 

THE WITNESS: Yes. 

THE COURT: You have gone there? 

THE WITNESS: Yes. 

THE COURT: Did you get correspondence 
frow hin? 

THE WITNESS: Stataaents and — yes. 
THE COURT: Do you have any other kind 
of insurance with hin except fire insurance? 
THE WITNESS: My hoaw insurance. 
m COURT: Is it still in existence? 
THE WITNESS: Not now. Not now. 
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the COURT: Not Benway? 

THE WITNESS: No. 

THE COURT: You got letters from Benway 
•caewhere along the line? 

THE WITNESS: Yea. 

Q in 1971? 


Yea. 


policy? 


Q Did you — Who was your broker Who procured thii 

r 

A Originally, the broker waa Mary Piazza. 

THE COURT: la that in the offioe of 
Charlea Benway? 

THE WpWSSS: Originally, I did business 
with Piaaza and when they moved Benway took ever 
the insurance prior to the installmenta. 

THE COURT: Piazza terminated business 

completely? 

THE WITNESS: Yea. 

Q Did you get word from Mr. Benway that he took 


that over? 


An anneuroement. 


Approximately when? 

I don't recall. 

THE COURT: He doesn't recall. He got 
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same letters but he doesn't recall when. 

You just know you got letters. 

THE WITNESSi Yes. 

DIRECT EXAMINATION 
BY MR. JANOW CONTINUING s 


Q When was the first tine you did business with 

Charles Benway? 

A When it was transferred frost Piazza's office to 

Benway. 

Q Let's becane specific. 

When was the first time you did business wLth 

Benway? 

A I can't recall the date as of now. 

Q Do you renasdber if he procured a license for you 

to sell beer? 


A Beer bond. 

> 

Q When was that, 1970 or 1971? 

A I couldn't recall. It could be both yeara. l 

don't know. 


Q He got insurance for your private dwelling? 

> 

A Yes. 

Q Do you reneaber when? 


A NO. 

Q Did he write you letters in that connection? 
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A He wrote me Jettera but in any connection, aa 

to pinpoint one now, I can't. 

Q You don't remember? 

A No. It was three years ago. 

Q When was the first time you called upon Mr. 

Benway? 

THE COURT: We are wasting time. 

MR. KAPLAN: Objection. 

THE COURT: Sustained. 

This doesn't mean anything. He doesn't 
remember any letters he got. 

Q Did you speak to Mr. Benway? 

THE COURT: Even if he spoke to him 
he didn't get the letter. 

A I spoke to Mr. Benway. 

Q Did you call at his office? 

A I spoke to him on the phone and went to his 

office. 

0 When? 

A I don't recall daye. 

THE COURT: Did you talk to him about 
the fire policy? 

THE WITNESS: Yes. I called him and 
told him we had a fire and he said "Come down 
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to the office.” 

THE COURT: Was anything said other 
than that? 

THE WITNESS: No. 

THE COURT: Did you go there? 

THE WITNESS: Yes. 

THE COURT: What did he say? 

THE WITNESS: He pulled the files to look 
over the records. 

THE COURT: Then, what else? Did he 
say he was going to pay you? 

THE WITNESS: No. 

THE COURT: He said he isnot going to 
pay you? What did you talk about? 

THE WITNESS: The office was closed when 
I got there. He said "I'll open it and pull 
out the records, the files." He scid. "I don’t 
know where anything is. My girl runs the office." 

THE COURT: Be doesn't know anything 
about anything, how do they do business in 
Staten Island? 

TOE WITNESS: Pretty tough, your Honor. 

I will tell you the truth. 

THE COURT: So. he pulls out the files. 
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anyway* and says nothing? 

THE WITNESS: He aays "I think there 
is a cancellation." 

DIRECT EXAMINATION 
BY MR. JANOW CONTINUING: 

Q Did he show you any papers right there and then 

on that day? 

MR. KAPLAN: If it is October, 1971 — 

THE COURT: Let him answer. 

THE WITNESS: He showed me all the 
papers. All the files I saw. 

Q What day of the week did you call at the office? 

A A holiday. 

0 What day of the week? 

A I don't remember if it was Sunday, Monday, Tues 

day, Wednesday. DO you remember the day of a holiday three 
years ago? I do.* 

THE COURT: In these court proceedings, 

I understand, Mr. DeFrancel that you want to 
ask the lawyer questions but that is not 
permitted. You have to wait until another 
occasion when you are the lawyer. 

However, we can find out about holidays, 

I suppose, in 1970. 
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NR. JASON: I have a 1971 calendar, 
your Honor. That's the year. 

THE COURT: Well, that Will do it. 

(Calendar handed to Court) 

THE COURT: How, let's see. We are 
talking about 1971, October, on a holiday. 

You had October 12 which was on a 
Tuesday — 

THE WITNESS: It was the day after 
the fire. I reaeaber that. 

THE COURT: When was the fire? 

NR. KAPLAN: The 24th. 

TUB COURT: That was a Sunday. 

1971 we are talking about. 

THE WITNESS: Monday was a holiday. 

THE COURT: Because of the fire or 
other reasons? 

THE WITNESS: Memorial Day or Washing¬ 
ton' s birthday — 

THE COURT: Well, we have strange things 
happening in Washington. 

Lincoln's birthday — we pay no atten¬ 
tion to Washington's birthday — is the 18th 
but I never heard of Nemorial Day on October 25. 
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THE WITNESS: Veterans Day. 

, THE COURT: Yes. I think so. October 

25. 

When did the fire happen, on a Sunday? 

THE WITNESS: Yes. The next day was 
a holiday. 

THE COURT: Back in 1971, did we have 
these shenanigans as to holiday dates? 

MR. KAPLAN: I believe so. 

THE COURT: Novesfeer 11, it used to be. 

MR. KAPLAN: But th^r it was Armistice 
Day and then it was Veterans Day. 

TUB COURT: Today is not a holiday, 

is it? 

MR. KAPLAN: Perhaps we could do something 
about that. Judge. 

Q When did you call — 

THIS COURT: He says the day after the fire 
so it must have been Monday — 

THB WITNESS: i got to his office. 

Q You spoke to him and he spoke to you? 

A Right. 

q Did he show you papers? 

A Yes. 
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Q Old he give you a copy of a letter at that tine 

and alao a copy of a cancellation notice fron the conpany 
dated — 

A He gave ae nothing. 

THE COURTi Did he show you anything? 

THE WITRSS: Yes, all the papers 
there I saw. 

IBS COURTi Did he show you the cancella¬ 
tion notice)? 

TBS WITHE88: Yes. 

Q Did you ask him for a copy? 

A HO. 

Q Did he give you a copy? 

A Ho. 

THE COURTS What is the day of the fire? 

HR. KAPLAN: Twenty-four, October, your 

Honor. 

THE COURT: Have you got many witnesses, 

Mr. Janow? 

NR. JANOW: Yes. I have seven. 

THE COUNTS We will be here seven or 
eight days at any rate. 

MR. JT\HOW: We want to show that — 

THE COURTS I know. 
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ProcMd. 

MR. JANOWi Hare ia a situation where 
the plaintiff does not take the stand and 
the defendant has to anticipate many things. 
I will expedite it. 

THE COURT I 190 . Don't let me inter¬ 
rupt you. 

I want to estimate When you will 
finish. Friday morning we have motions so 
you will have to wait until two o'clock. 

You know that. Mr. Kaplan. 

MR. KAPLANs Yes, but I don't think 
any of the witnesses are lengthy. 

MR. JAVOWs May I reserve my right 
to continue with this witness and call the 

other witnesses? 

< 

THE COURTi Why don't you finish as 
much — are you about finished? 

MR. JANOWi Yes. 

THE COURT I Ask him one or two more 
questions and then start with the other 

witnesses. 

MR. JANOWi Your Honor, I will stop 
at this time with this witness and call tie 
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other people. 

MR. KAPLAN: I have two questions. 

CROSS EXAMINATION 
BY MR. KAPLAN: 

Q This building at 2100 Richmond Road, did you 

heve a mortgage on that building with the First National 
City Bank? 

A Yea. 

q Is that the Fir at National City Bank listed 

here aa mortgagee on the policy? 

A Yea. 

Q Bad you depoaited the original policy with them 

when you financed the building? 

A Yea. 

Q Prior to October 24, 1971 had you ever received 

any correspondence of any kind froai the Firat National City 
Rank With reference to thia entire insurance policy? 

A No. 

MR. KAPLAN: No further questions. 

MR. JANOWs May I diaoontinue aa 


indicated before? 


THE 

COURT: 

Yea, you may. 

MR. 

JANDW: 

Mra. Rossi. 


ANNA ROSSI, having firat 
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been duly sworn by the Cleric of the Court took 
the witness stand and testified as follows* 
the CLERK* State your name and spell 
it, please. 

thr WITNESS* Anna , A-n-n-a Rossi, 

R-o-s-s-i. 

DIRECT EXAMINATION 
BY MR. JAMOWt 

q Mrs. Ressi, whoa* are you employed by? 

A The Hartford insurance Group. 

q Po:. What period of time are ycu so employed? 

A How many years am I there? 

Q Yes. 

A Seventeen years. 

Q Are yeu still employed there now? 

A Yes. 

Q What is the nature of your work or in what ca¬ 

pacity are you employed? 

A I am in charge of the premium financing. 

Q in a very brief manner tell his Honor just What 

r\ 

that operation consists of. What is a premium finance deal? 

A Well, the assured has the policy and evidently 

He doean*t have the money to pay for the installments so he 
finances it and the producer sends us a financial agreement 
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2 

signed by the assured. 

3 

Q One thing at a tine. 

4 

I show you this paper, defendant's exhibit A, 

5 

and I ask you if that is the agreement you referred to? 

6 

A That is the copy of the agreement. 

7 

0 What goes on after that? 

8 

A We get the finance agreeawnt signed and wit¬ 

9 

nessed from the producer and we check out the figures and send 

10 

this over to the Chemical Bank that Hartford was doing busi¬ 

11 

ness with at that tine. 

12 

They in turn send the producer the check to pay 

13 

the company for the premium and assured gets a coupon book. 

14 

In this instance it is a nine monthly payment 

15 

plan and he gets a coupon for the nine payments. 

16 

Q Explain What that means — a nine payment plan 

17 

coupon book? 

18 

THX COURTI Who is the producer? 

19 

THE WITNESS 1 John Piaxza, in this 

20 

case. 

21 

THE COURT: He talked about Mary — 

22 

NR. JANOWs The brokerage was run in 

23 

the name of John. 

24 

THE COURT: All right. He was the pro¬ 

25 

ducer . 
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THE WITNESSi Right. 

THE COURT: That Mans that he had 

written the insurance — the broker. 

MR. JANOW: Yes. 

THE COURT: All right. 

Q Now# what goes on from that point? 

A In the meantime# he geta the coupon book and 

has to pay the Chemical Bank every month. 

Q Who? 

A The assured haa to submit a coupon book with 

his payments and send it directly to the Chemical Bank. 

Every month he makes his payments and we have 
no problems. The minute he defaults on a payment to the 
bank the hank notifies the premium finance department. 

Q Hartford? 

A Yes. 

Q Where is your office or Where do you work — 

personally? 

A 123 William Street. 

0 In Manhattan? 

A Yes. 

Q Go ahead. 

A And we receive this default notice from the 

bank and then — well, my operation ia to pull the file and 
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give it to the girl to send the acknowledgment of cancella¬ 
tion notice out. 

Q Let's do it methodically. 

THE COURTS Why talk about acknowledg¬ 
ment of cancellation notice? You either have 
it or you don't. 

THE WITNESS: This is the routine. 

THE COURTS It doesn't say on the paper 
"notice of cancellation"? 

THE WITHESSs It is not a notice. 

NR. JANOWs It is a notice from the bank 
that it has not received the monthly install¬ 
ment from the policy holder and they so notify 
the company because the company sent them that 
business originally. 

THE COURTS That's right, but how do 
you get a cancellation out of it? 

MR.JANOW: I will show your Honor in 
one masMnt. 

The agreement. defendant's exhibit A. 
provides in substance for a cancellation; 
that if the installments are not made the 
policy will be cancelled. 

THE COURTS Yes. Let me see that again. 
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(Docuaant tended to Court) 

THE COORT: However, I wasn't address¬ 
ing myself to the*- as much as to the word 
"acknowledgasmt". 

(pause) 

THE COURT: Show me Where it says 
that if the installawnts are not paid that 
the policy is cancelled. 

(Document handed to counsel) 
g Can you point to that? 

A Are you referring to the acknowlegment of 

cancellation that we send out? 

q Ho — Where you get the right to cancel? 

A 1 don't know Where it says that. 

Well* it would be here (indicating). 

NR. JAMCWx Paragraph number 6. 

(Document handed to Ccurt) 

(pause) 

THE COURT: Yes. 

"Such default or assignment shall result 
in the cancellation of said policy." 

Q You say Where there is a non-payment the bank 


gives the company 


Yes. 


form of notice? 
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0 By writing or word of mouth? 

A In writing. 

y I show you a paper or papers and ask you whether 

that ia the type of notice from the bank advising you, the 
c etnpany that no payment has been made? 

A Right. 

thr COURT: Well, you have the actual 
notice in this case. You have the notice. 

MR. JANOW: These notices. 

I offer them in evidence. 

MR. KAPLAN: Are they being offered 
on the theory that they are binding on this 
defendant? 

THB COURT* Have they been offered before? 

MR. KAPLAN* Not that I knowef, your donor. 

THE COURT* I think Z will take them 
showing the mechanics of cancellation. Really 
without them — I think it all bears on whether 
actually there was a notice sent. 

MR. KAPLAN* And bears on whether there 
was reason to send a notice. 

THE COURT* Yee. That makes it rele¬ 
vant. You expressed it better than I. 

MR.KAPLAN* The question is, did they 
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send a notice, not whether they had the 
reason. 

THE COURT: But you deny you received 
the notice so this would be relevant. 

MR. KAPLAN: I don't want to argue 

with your Honor. 

MR. JAMOW: this puts the company on 
notice that an installment has not been paid 
and the company proceeds to do something. 

MR. KAPLAN: I don't think your Honor, 
Mr. Janow should testify though he is an 
admirable witness. 

THE COURT: I don't pay attention to 
him as a witness. Bslsjust explaining the 
mechanics. 

Now, you said this was an acknowledg¬ 
ment — 

THE WITNESS: No, that is not an 
acknowledgment. 

THE COURT: This is simply a notice 
that says that it goes to Narrows Promotions. 
It is addressed to them. 

THE WITNESS: May I answer? 

THE COURT: Yes. 
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THE WITNESS* It is a form that they 
have filled out. It comes directly to me 
at Hartford. 

THE COURT* Well, it says r According 
to our records the amount shown below Is now 
past due.” 

Of course, it cannot Man you. 

THE WITNESS* Mo. 

THE COURT* Because it says "Please 
preserve your credit standing and avoid addi¬ 
tional charges." It says "Installment Loan 
Department" and this is simply to notify you 
this hasn't been paid. 

THE WITNESSt That's right. 

THE COURT* Queer. 

Queer form of notice. It is addressed 

to him. 

MR. JAHOW* I don't want to say any¬ 
thing lest I am acoused of testifying. 

It is re this particular person. 

THE COURT* It doesn't so state though. 

MR. JANOW* It shows the name and 
address. 

THE COURT* It just indicates "Preserve 
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your credit.” It must be talking to him 
and not Hartford. 

There, they want their money back. 

You mean, they didn't trust Hartford Fire 
Insurance Company? I suppose, not literally. 

THE CLERK: Defendant's exhibit F, 

« 

two notices of default payment from the 
Chemical Bank. 

(So marked) 

0 In furtherance of the premium activity, what i? 

the next thing that was done by Hartford? 

A Well, we received that reminder notice that the 

assured had not paid the policy and I pulled the file and 
gave it to Mrs. Moran to send out the acknowledgment of 
cancellation. 

Q She is employed by Hartford in your department? 

A Right. 

i 

Q Did you see any writing after Miss Moran *• 

on What she did? 

A The writing? 

0 Yes. 

A Well, I did see it, right. 

Q What was it that she sent out — describe it in 

a word or two. 
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0 An acknowledgment of cancellation; is that a 

notice to him to pay? 

A Right. 

Q You want him to pay Chemical Bank? 

A Right • 

q So, when you do that you are telling tne »seurec 

that the Chemical haa notified you that he should p* r th<* 
Chemical an installment? 

A Right. 

Q How many of these did you send out on May 17, 

1971? 

A On that particular day 17 went out. 

THE COURT: You sent 17 out? 

Q To 17 different assureds? 

THE COURT: Oh. 

q You have a record of Who the 17 went out to? 

A Yes, we do. 

Q Do you personally remember seeing this .. s 

out to a John L. Piazza? 

THE COURT: Piazza? 

MR. KAPLAN: Where is the paper? Kay 
I have it? 

(Document handed to counsel) 

MR. KAPLAN: This is it. All right. 
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Q Did you sec this typed to a John L. Piazza? 

A I don't do the typing. 

Q Somebody else does the typing? 

A Mrs. Moran. 

TOE COURT: Let me see that because you 
have Piazza in there. 

(Document handed to Court) 

THE COURT: I must come back again and 
again to What bothers me — acknowledgment of 
cancellation by policy holder. 

THE WITS ESS: We assume v.hat he does 
not want that insurance. He has not made the 
payment to the bank so we acknowledge that 
he doesn't want it. 

THE COURT: Oh, it is your acknowledgment 
of cancellation. 

THE WITNESS: Right. 

THE COURT: That's strange. 

You send it to Piazza? 

THE WITNESS: He was the broker of 

record. 

THE COURT: And a copy to Narrows too? 

THE WITNESS: Hie original goes to them. 

0 How, do you have • personal recollection of this 
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particular piece of paper that the JUdqe ia lookinq at? 

A Why no, I couldrft. 

Q You recall it, do you? 


A No. 

Q You don't recall who the other 16 aseuredi were? 

whoa you sent a notice to on that day? 


A 

Q 

A 

Q 


nail? 


NO. 


Do you have anything to do with mailing anyth • v i- 


? 


NO. 

You don' t put the papers or envelopes in the 


A No, I don't. Mrs. Moran does that. 

q somebody else is supposed to do that? 

A Yes. 

Q Who else? 

A Mrs. Moran does that. 

Q You didn't see anybody mail notices on this 

day. May 17, 1971 or sometime thereafter? 

A No sir. 

Q Now incidentally, this notice is dated May 17, 

1971. Do you knew if it was prepared on “ay 17, 1971 or 
other day? 


A Zt should have gone out that same day. 

Q But you don't know of your knowledge whether it 
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did or didn't? 

A It must have.. 

Q Well I know it must have but you didn't see any¬ 

body mail it? 

A NO. 

0 And you didn* personally mail it yourselr, did 

you? 

A NO. 

MR. KAPLAN: Nothing Air ther. 

If your Honor please# I'd like to 
call your attention to the answer to the 
interrogatories where he gave me a list of 
witnesses and I don't see a Moran on it. 

I understand that he is entitled to 
toss latitude but this isn't the Court to 
try eases on one toe — 

MR.JANON: I saw Mrs. Rossi for the 
first time Tuesday of this week and it wns 
as a result of a conversation had with her 
that I learned of the whereabouts or the 
existence of Mrs. Moran. 

I saw Mrs. Moran for the first time 
yesterday — 

MRS. MORAN I On Monday. 


92a 

















70 


THE COURTx He says why didn‘t you 
see Mrs. Rossi sometime ago and then you 
could put Mrs. Moran's name on the list. 

MR. JAHOWt I am only With the firm 

two months — two weeks. 

THE COURT: Oh, no wonder you asked 

x 

for an adjournment. 

MR. JAHOW* Two weeks and to days. 

THE COURT* Mr. Kaplan, are you 

prejudiced in any way? 

MR. KAPLAN: If you look — I am 
prejudiced — if your Honor would look at item 
2(a) of their answer to the interrogatories 
they say the notice of May 17 delivered by 
mail clerk, name presently unknown — if there 
waa a mail clerk that somebody knew about I 
should have had an opportunity — 

THE COURT: He didn't know it. 

MR. KAPLAN: Then if he knows it now he 

should have told me. 

the COURT: What are we talking about? 

MR. JANOW: Trivia. 

Mrs. Rossi is head of the Bureau or 
section and one of the people typing at the firm 
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id Mrs. Moran. 

THE COURT: Take the stand, Mrs. Moran. 
THERESA MORAN, having first 

been duly sworn by the Clerk of the Court took 
the witness stand and testified as follows: 

THE CLERK: State your name and spell 
it for the record, please. 

THE WITNESS: Theresa Moran, M-o-r-a-n. 

DIRECT EXAMINATION 
BY MR. JAK7W: 

Q You axe employed by whom? 

A Hartford Insurance Group. 

Q Approximately how long a time? 

A Sixteen years. 

q AMwhat kind of work do you do there? 

A I am a typist. 

Q Who is your superior* so-called boss? 

A At the time, Mrs. Rossi. 

Q So that you took instructions or orders from 

Mrs. Rossi? 

A Yes. 

0 I show you a paper marked defendant's exhibit 

B and ask you if you handled this paper at any time previously 

A Yes I did. 
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q And what did you do and when did you do it wit i 

roforence to that paper that you now hold in your hand? 

A I typed the acknowledgment of cancellation, 

g And what elee did you do at that time? 

A I typed the name and address of the insured. 

Narrows Productions. 

THE COURT: You filled in all the typing? 

THE WITNESS: Right, exactly. 
q When did you do that — 

THE COURT: You also typed in John Piazza's 




THE WITNESSi I did the entire thing. 

And that waa — waa that a singular piece of 


paper or did they cosm in seta? 


Sets. 


How many? 


Four. 


Q And I show you a — ixtaets of four. 

Who addressed the envelopes if any were addresses? 
A Mo addressing. It waa a window envelope. 

NR. JAMOWi la it necessary to put that 
in ovidence? I have it handy. 

THE COURT: You can put in a sample. 

I know what a window envelope is. It is an 
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envelope with a window and you put the 
notice in that is already typed up so the 
address and the adressee appears in it, in 
the window. 

Right? 

THE WITNESS: Right. 

THE COURT: 3ut we will put it in. 

Show a copy to Mr. Kaplan and see 
if he has any objection. 

(Document diown to counsel) 

(pause) 

MR. KAPLAN: 1 find attached to the 
notion papers a sample of a window envelope. 

THE COURT: So, you have saved his 
life, Mr. Kaplan. 

MR. KAP1AK: Just trying to save the 
clock a little bit. 

THE COURT: All right, Mr. Janow, here 
is a copy attached to your Motion papers, I 
think. 

MR. JANOW: Yesi summary judgment. 

MR. KAPLAN: Of oourse, it has got 
the Reason Street address but I assume he 
shows it for fora. 
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THE COURTa I have one with the 
William Street address, yes. All right. 

THE CLERK: Defendant's exhibit G, 
window envelope with William Street return 


address. 


THE COURTa Is that where you work? 

THE WITNESS: I do. yes. 

THE CLERK: Harked defendant's exhibit 


(So marked) 


«mnt COURT a Show it to her and ask her 
if this is the type of envelope she used. 
q I show you defendant’s exh i b it 0 in evidence 

and you Whether you used that kind of envelope? 

A I do. 

any COURTt You did in that particular 
case? Do you remember pu ttin g this notice to 


cane? Do you remember putting this notice to 

Piasxa or to DeFrancel — 

gets WITNESSt Marrows. Productions; a 

right-aided window envelope. 

q * where do you getthe n am e and addreas to pn* r»r 

the notice you type up? 

A the agreement, the original agreement. 

q Financial agreement, referring to exhibit A in 
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evidence? 

A Yes. 

Q And then what did you do with the original? 

A The original goes to the insured. 

Q And what do you do with a duplicate copy? 

A The copy goes to John Piazza, the pro lucer 

broker. 

THE COURT: How many copies did you make 
all tolled? 

THE WITNESS: Four. There is a snap-out 
pack — four. 

THE COURT: Where do the other two go? 

THE WITNESSi We keep two in our file. 

A pink copy — 

Q Is that the one before you? 

A This one and there is a blue. 

Q Maw, When you get through typing up that notice 

and other similar notices what do you do next? 

A I insert them into the envelopes, right window 

side envelopes. 

Q Do you do any checking of names and addxreaa^K 

as they appear through the window envelope and the agreerv nt 
from the financing of the premium? 

A I do. I type it on the manifold. 
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Q I first asked — oh, I see, I see. 

MR. JANOWs Question withdrawn. 

Q What else if anything do you type up after you 

insert the notice in the envelope to the assured? 

A The name and address of the assured on the 

postal manifold. 


I ask you if this is the paper or manifold y 


refer to? 


yes. 


MR. JANOW* Offered in evidence. 

MR. KAPLAN: 1 didn't get any of this 
material with the Rule 34 material, l am 
completely surprised. 

THE COURT* I got that impression from 
the motion for summary judgment. 

MR. KAPLAN* If so, I apologize. If 
you can find that attachment — 

THJI COURT* Perhape Mr. Kaplan, you 
didn't read the motion papers as well as I 


did. 


MR. KAPLAN* I must have read them 


At least I didn't lose, 
(pause) 

MR. KAPLAN* I see it. 
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A On ay desk. 

Q In a particular place or any place? 

A In front of ny deak. 

q You see the boy pick it up? 


A Yes. 

q Did you do that on this 17th day of May. 1971? 

A Yes. 

q in due course do you get anything back fram 

the mail boy with regard to the mail that he pickes up, 

such as on this particular day? 

A We receive this manifold. 

q You receive back this manifold? 

A Yes. 

q Does it have something on it that was not on rt 

before the boy took it away? 

A A stamp from the Post Office. 

q Where do you put it? 

A We put it in a loose-leaf binder book 

THE COURT* Let me see that. 

(Document shown to court) 

THE COURT* This stamp shows "New York r 

NY# Church Street, U.S. Post office. 

It also has a stamp on it, hasn’t it? 

THE WITNESS* Ufcsn ham. 
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THE COURT: They mail it back to you? 

MR. JANOW: May I testify? 

MR. KAPLAN: NO. 

MR. JANOW* What is the harm? It is 
self- evident. 

We put postage on it through the mail boy 
and he is here to testify to that. 

THE COURT: Why do you have to do that? 
MR. JANOW: They charge five cents per 
adcessee for each envelope they accept. 

THE COURT: Oh, SO you don’t put the 
postage on the envelope but on the manifold. 

MR. JANOW: No. 

MR. KAPLAN: He is becoming a poor 
witness. He is becoming a poor witness. 

THE COURT: Don’t get upset, Mr. Jana*. 
MR. JANOW: No. I take it where it 
comes from. 

THE COURT: Now, now. Don’t let it 
bother you. This happens every day. 

MR. JANOW: I don’t mean you but the3e 

snide remarks — 

THE COURT: Attorneys can’t help it. 

It is an occupational disease with lawyers. 
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Don't let it bother you. 

Tell me about the 85 cents. 

MR. JAMOW: I have the mailman in 
court to testify. 

He takes the envelope from Miss Moran, 
puts it through a postage meter machine paying 
the required postage, 8, 10 cents. He also 
stamps through a machine, the 5 cent fee required 
to be paid for the post office for each envelope 
he receives and is asked to acknowledge receipt. 

THE COURT: This is a separate additional 
charge of the post office? 

MR. JAHOWt Yes sir. 

THE COURT* And when does he put this 
stamp on? 

MR. JAMOW: Before he goes to the post 
office, otherwise, they won't take the postage— 
not for the receipt. 

the COURT* But the envelope. 

MR. JAHOW* Yes, but give him nothing in 

return. 

THE COURT* If he wants to mail it with¬ 
out anything in return he can but if he wants 
this he has to put five cents for each letter 
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MR. JANOW: Correct. 

THE COURT: How, I want to ask you bosk 
questions: 

I see it says “name of receiving employee." 
I know it would be difficult to make out 
what this scribbling is that says mi do you 
remember making out this particular manifold? 

THE WITNESS: Well, that was my job 
in 1971. 

THE COURT: I ask you because you made 
out a number every day, did you not? 

THE WITNESS: Right. 

THE COURT: Would you remember this par¬ 
ticular one for any reason as distinguished from 

the others? 

THE WITNESS: No. 

THE COURT: How do you know you made it 

out? 

THE WJ IN ESS: I was the only one typing. 
THE COURT: But you do not remember the 

names now, that you put on there? 

THE WITNESS: That would be impossible 

to remember —— every name. 

THE COURT: Anything particularly unique 
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about this manifold "hat makes you recall 
it as distinguished from the other manifolds 
that you made? 

THE WITNESS: No. 

THE COURT: How many of these do you 
make out a day? 

THE WITNESS: According to tho-cancella- 

tion notices we had to tjfpe up. , 

THE COURT: You malm up more than one? 

THE WITNESS: Sometimes we make up 
more than one. 

THE COURT: How about that day? 

THE WITNESS: No, because it was 17. 

THE COURT: I see. 

You use another sheet if you don't get 

it all on one sheet. 

Now, there sure a number of articles. 

What are these numbers? 

THE WITNESS: The account numbers for 
each premium finance agreement. 

THE COURT: I see. 

You have Narrows Promotions Inc. — what 
is the account number of Narrows Promotions Inc.? 
Do you know? 
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THE WITNESS: 1 wouldn't be able — 
THE COURT: Does it appear from the 


record? 

Is it 382515390? 

MR. JABOW: That is the account number 
as it spears on the premium finance note and 
agreement marked exhibit, defendant's, A. 

THE COURT: Do you know anything about 
putting the stamps on the manifold? 

THE WITNESS: No. 

THE COURT: That is not your department 
but the post office boy's department? 

THE WITNESS: Right. 


CR068 EXAMINATION 


BY MR. KAPLAN: 


Was this the only typing you did on that day, 


do you recall, Mrs. Moran? 


typing? 


You don't know whether you did more or less 


I did more. 

You typed more than the 17 envelopes shown on 


that manifold? 


Right. 
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Q You were typing all day long? 

A Not all day long. 

Q For a substantial part of the day? 

A Part of the time. 

Q You wouldn't recall exactly how many envelopes 

you stuffed that day? 

A I have to count how many envelopes and it mu 

correspond with how many is typed on the manifold. 

Q You had one manifold with 17 pieces of mail. 

Was that 17 pieces of mail all you did that particular day? 
A Yes. 

q For the whole day long you did 17 pieces? 

A That particular operation was 17 pieces. 

q But you do or did other operations as weir? 

A Yes. 

q How many other operations did you do? 

A Various different types. 

q wall# in the <x>urse of the day would yo ; . 

do 100, 200# 300 envelopes? 

A This took care of the envelopes for the day 

with different types of work I did. 
o I see. 


Did you have anything to do with postage stamps 


at any time? 
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A NO. 

Q Did you ever handle them in the course of your 

work? 


A Postage stamps? 

Q Yes. 

A No. 


Q When you wrapped the envelopes, none of ther.i 

had a postage stamp on them, did they? 

A That's right. 

Q And nothing else you touched had a postage stamrl 

A NO. 

Q On the floor you worked on, on that particular 

day, Mrs. Moran, were other women typing or stuffing envelopeaj 
that the mail boy picked up? 

A I really don't know. We took care of our own 

department. There is the complete floor — 

Q How many typists were on the floor? 

A I have no idea. 

Q Did you say that so»abody came around and took 

envelopes from your desk? 


A The mail boy, mail clerk. 

Q Did he have a pushcart of same kind? 

A No. They picked up by hand. 

Q Did they put it in a receptacle of some kind? 
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A I don’t know- They have their own procedure 

after they take the mail from my desk. 

Q Who is “they**? 

A The mail boy. 

Q On May 17, 1971, do you know who the mail boy 

was? 

A No. 

U Do you know who the maix boy was on any other 


d ay in May, 1971? 

A No. 

Q You have no specific reason to recollect any¬ 

one taking mail from your desk in May, 1971, rather than any 
other day of the year? 

A No. 

q Was mail picked up at your deskat varying times? 

A No. 

Q Were there occasions when you were at your desk j 

or not at your desk when the mail was picked up? 


A The procedure was When we had our mail ready 

for the saail boy he came down and picked it up. 

q Were you there personally on every occasion the 

mail was picked up? 

A Either Mrs. Rossi or nyself. 

Q So, on May 17, 1971, you don’t know if you were 
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Hi 

there or Mrs. Rossi. You had no reason to know that. 

A No, correct. 

Q Once the mail boy took the mail that was the 

last you saw of it? 

A Right. 

Q You never saw an envelope again or knew what 

happened to it? 

A No. 

MR. JANOW: He is going beyond — 

THE COURT: Yes. She doesn't say she 
knew that. 

Is it the regular course of your busin< s.'' 
to do this every day? 

THE WITNESS: Yes. 

THE COURT: And to write on the manifold 
the number of window envelopes you will send out l 
THE WITNESS: Yes. 

THE COURT: And you'd be doing it how i«ai.y 

days? 

THE WITNESS: It is a Monday to Triday 
operation. 

THE COURT: How long are you with the 
company? 

THE WITNESS: Sixteen years. 


110a 




Moran/cross 


88 


THE COURT: How long did you do this* 

THE WITNESS: At least six years. 

THE COURT: And this is the regular 

course of business? 

THE WITNESS: Yes. 

THE COURT: And the regular course of 
business is to do it this way? 

THE WITNESS: Yes. 

THE COURT: And every day you say, some 
boy comes down, perhaps not the same one, but 
it is put in a rubber band and handed to him? 

THE WITNESS: Yes. 

THE COURT: Next. 

MR. KAPLAN: I want to call your atten¬ 
tion again that on the answer to the interroga¬ 
tories they said specifically, item ?(a), 
delivered by mail clerk, name presently unknown. 

The name of Thompson is not on the - 
of witnesses and the answer to the interrogator 
and there was a reason why the interrogatory was 
demanded and why it was confronted that v;ay. 

They are pulling witnesses out of the 

hat — 

the COURT: No. When you have a question 
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ment it is obvious that you are going to put 
on some clerk that is a mail clerk or mail 
boy and they indicated again, in the motion 
for summary judgment that's what happened. 

What possible prejudice can come to 
you because they bring in Mr. Thompson 
instead of Mr. Jones? They didn't know which 
one it was at the time. 

MR. KAPLAN: If it is a question of 
mechanics, no objection. 

TOE COURT: Obviously, it is going 
to be that. He is not going to say he took 
the envelope to Mr. OePrancel personally and 
remembers it very well. 

MR. KAPLAN: No — to a mail clerk. 

THE COURT: You didn't hear what I 

said. 

MR. KAPLAN: No further questions, 
your Honor. 

THE COURT: Call your next witness, 

Mr. Janow. 

MR. JANOW: Thomas Thompson. 

THOMAS THOMPSON, having first 
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been auly sworn by the Cleric of the Court toox 
the witness stand and teatIfled as follows: 

THE CLERK: State your name and spell 

it, please. 

THE WITNESS: Thomas Thompson, T -o-m- 
p—s—o—n. 

MR. JANOW: I forgot to offer this in 


evidence. 

MR. KAPLAN: I think it is in. 

MR. JANOW: No. 

THE CLBRK: Post Office manifold marked 
as defendant’s exhibit H in evidence. 

(So marked) 

direct examination 

BY MR. JANOW: 

q Mr. Thompson, whom are you employed by? 

A Hartford Insurance Group. 

q And for how long have you been there eu»; 

A Seven years. 

q in what end or what department of that company 

do you work? 

A Mail department. 

q And have you worked there for the last «^ v < n 

years in that department? 
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No sir. 


Cj In 1971 what department wera you working ini 

A Mail department. 

0 And do you bear any title at this tim. ? 

A At present, supervisor. 

Q The previous supervisor had retired recency? 

A Yes sir. 

g Mr. Mosley; correct? 

A Yes sir. 

0 Mr. Thompson, in the course of your duties did , 

you. May, 1971, receive mail at the various stations or desks 

in the Hartford office? 

A Yes sir. 

q Will you describe to his Honor very brioily what 

are you traveling with when you travel to pick up mail or make, 
deliveries? 

A In a particular place it is an individua. that 

handles this kind of mail and that is the only mail he nuni-ea 

during the day. 

Q Does he travel from desk to denk whenever **« ai * 

to pick up mail with bare hands or have a cart or instrument 


of some kind? 


The man involved only has hands, no material 


which he carries it with, just his hands. 
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How doss he carry it from the desk to the mail 

In his hands. 

I 

Has that the system or the practice in May 1971? 
Yes. 

THE COURT: Where does he carry it to — 
from the desk to where? 

THE WITNESS: The 11th floor, mail 
department. 

THE COURT: What does he do with it 

there? 

THE WITNESS: Excuse me, sir? 

THB COURT: What does he do with the 
mail on the 11th floor of the mail department? 

He has manifolds of envelopes which he 
has picked up from some desk or maybe several 
manifolds and he taxes it up to the 11th floor. 

THE WITNESS: Yes. 

TBS COURT: What does he do with it up 

there? 

THB WITNESS: Takes it out of the 
rubber band, opens it up, counts the number of 
envelopes, counts the number of addressees on 
the manifold to make sure they correspond, which 


Q 

room? 

A 

Q 

A 
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in this particular case, there were 17. 

THE COURT: What else does he do? 

THE WITNESS: He then posters the 
Mter stamp on each envelope and in turn 
puts five cents for each envelope on the 
manifold which equals 85 cents. 

THE COURT: Then he puts the stamp 
of five cents for each name on the manifold, 
right? 

THE WITNESS: Yes. 

DIRECT EXAMINATION 
BY NR. JASOW CONTINUING: 

Q The manifold you referred to, is that the one 

X show you now as defendant's exhibit H in evidence? 

A Yes it is. 

Q When it was received by the man from the par¬ 
ticular desk, Mrs. Moran's desk or hands, you say a count is 

made of the number of envelopes? 
a Yes sir. 

Q And the numeral or number of envelopes are 

written triiere on the manifest — manifold? 

A On the lower left hand corner, total number of 

pieces listed by sender. 

Q What number is there contained? 
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A Seventeen. 

q What doea he do alter metering, meaning putting 

on the neceaaary poatage on each envelope? 

A Yes. 

Q And then he adda up the number of envelopes 

and does he meter the five centa lee for the certificate of 

mailing? 

A Right. 

q Where doea he put that on? 

A Top right hand comer. 

q And then what doea he do? 

A He in turn cloaea it back, up, puts the robber 

band back around it and hand deliver* it ( to the poat office. 
THE COURT: What'a that? 

THE WITNESS: He wraps it back up and 
hand delivers it to the post office, personally. 

THE COURT: There is more them one 
though. He haa one in a package? 

THE WITNESS: There are several pack¬ 


21 

22 

23 

24 

25 


ages. 

THE COURT: Does he carry it in a basket 
or something? 

THE WITNESS: No air, a valise. 

THE COURT: In a valise? 
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THE WITNESS: Yes. 

THE COURT: And goes to the post office? 

THE WITNESS: Yes. 

THE COURT: Now. whet post office was 
that in this case — William Street. Pine Street — 
isn't there one on Pine Street? 

Q What was the location of the post office? 

A New York — excuse me — Church Street station, 

0 . S. P .0. 

Q That is on Church near Barclay? 

A Yes. 

THE COURT: That is the big one. 

THE WITNESS: Yes. 

Q What happens there, if you know. 

A The postman at the United States Post Office 

scknowledges receipt, the same as I did, and stamps it with 
lis seal of approval. 

0 Does he write anything on the manifold? 

A He counts the envelopes and number of pieces on 

the manifold and puts the number of 17 and signs it and puts 
town the stamp. 

THE COURT: Do you have two numbers of 
17 there? 

THE WITNESS: Yes. 
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THE COURT* Let me see that. 

(Document handed to Court) 

(pause) 

THE COURT* Oh, I see. 

"Total number of pieces received at 

Post Office, 17." 

Obviously written by two different 
people. The 7's are different and EMJ. 
q What happens with that manifold later on? 

A This is then returned to where it was original y 

picked up in the premium finance department. 
q And left there? 

A Yes sir. 

THE COURT* What is the last statement? 

THE WITNESS * The carrier returns to 
Hartford and returns this particular one to 
the premium finance department. 

THE COURT* I see. 

He brings back the receipt? 

THE WITNESS* correct. 

THE COURT: All right. 

Let me ask a few questions* 

You are just talking about generally 
and that is a regular course of business for 
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this to happen in the Hartford Fire Insur¬ 
ance Company? 

THE WITHESS: Yes. 

THE COURT: For the nail boy to cone 
and pick up this package of nail on the d«sk, 
say in this case, from Mrs. Moran, take it 
up to the 11th floor and then take the band 
off it and count the nunber of envelopes on 
the manifold and then he does put the number 
17 or whatever it may be, down after he has 
counted it and then meters the envelopes and 
then he meters the manifold and he puts the 
envelopes back in the manifold, puts a rubber 
band on it and puts it in a valise with other 
similar bundles of mail, takes it to the post¬ 
man, gives it to the postman who counts the 
envelopes and puts the number of 17 down, also, 
on the manifold, signs his name and sees 
whether the manifold is metered and thmhe 
gives the manifold back and the carrier brings 
it back to the Hartford mail department. 

Is that your testimony? 

THE WITNESS: Yes sir. 

THE COURT: Is that the regular course 
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of business for the Hartford insurance Com¬ 
pany in the mail department? 

THE WITNESS: For this particular type 

of system. 

THE COURT: What do you mean? 

THE WITNESS: This would be a special 

handling. 

THE COURT: This is called "special 
handling"? 

THE WITNESS: I am saying, it is 
handled special rather than regular first 
class. 

THE COURT: This is a regular course 
of business as far as mailing these cancella¬ 
tion notices are concerned? 

THE WITNESS: Yes sir. 

THE COURT: You do that regularly each 
day for that purpose? You pic!; it up? That's 
how the mail is handled? 

THE WITNESS: Yes sir. 

THE COURT: That is how that particular 

mail is handled? 

THE WITNESS: Yes sir. 

THE COURT: You didn’t do it in this case? 
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THE WITNESS: No. 

THE COURT: You do know who did it? 

THE WITNESS: No sir. 

THE COURT: And you really can't find 
out Who did it. As far as you fcnow, you don't 
know who did it that day? 

THE WITNESS: I don't know. 

THE COURT: Do they use the sane boy 
for each floor for a length of time or dojou 
change the boys from time to time? 

THE WITNESS: Prom time to time. 

THE COURT: It didn't have to be the 

same boy each day? 

THE WITNESS: Excuse me, air. 

It is approximately a three month 
period that that man will handle that function. 
THE COURT: He may handle the same 

routine, the same group? 

THE WITNESS: Yes sir. 

THE COURT: Than he may be changed and 

you get somebody else? 

THE WITNESS: No. 

THE COURT: Well, but the same man 
does not handle it tor year after year? 
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DIRECT EXAMINATION 
BY MR. JANOW CONTINUING* 

q TSie same procedure, is it followed or not 

followed year after year? 

A It is. It is still in existence. 

q And you have been there how long? 

A Bight years. 

q Now, before the boy leaves the office oi the 

Hartford, the manifold, does it contain any or did it contain 
the two rubber stampings that are th*re now? 

A NO, it did not. 

q When the boy or man came back with the manifold 

after leaving the post office What was on the manifold as far 

as any rubber stamps are concerned? 

A 'Riese two seals from the post office. 

q One in the upper righthand comer and one in 

the lower righthand corner? 

A Yes. 

0 Read those impressions. 

A "U.S.F.O. New York, Church Street Station, May 


17 , 1971 ." 


MR. JANOW* That’S all. 

THE COURT* And that is the regular 
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procedure? 

THE WITNESS: Yea air. 

TUB COURT: And you did it regularly 
too? You didn't alter it in any way? You 
followed that sane procedure day after day? 

THE WITNESS: Yea air. 

CROSS EXAMINATION 
BY Ml. KAPLAN: 

Q I take it you brought mall over to Church street 

atation yourself? 

A Yea. 

q When the boy or man goea over to Church does he 

go alone or with anyone? 

A By hiawelf unless there is a large quantity of 


mail. 


Q 

by himself 
A 
Q 


But we don 1 t know on this day if the man went 
or with anyone? 

We do not. 

We don't know if there is a large quantity of 


mail? 


A We do not. 

0 So, what you know is from when you went over 

there yourself. That is the baais of what you know? 

A Yea. 
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Pron your personal experience over at Church 


Street? 


Correct. 


Q So, you have told the Judge, am I correct, that 

on the times that you went over there personally, if you give 
the nan 17 pieces of mail, he counts up 17 and stamps that 
he got 17 pieces of mail? 

A Correct. 

Q That is all he does; makes a count and sees 

that it corresponds to the count — I’ve got 17. He counts 
17 and certifies that he's got 17. 

A Correct. 

Q That's all he does, isn't that a fact? 

A That's a fact. 

MR. KAPLAN: Thank you. 

MR. JANOW: Mrs. vierno. 


ROSE VIERNO, 


having first been 


duly sworn by the Clerk of the Court took 
the witness stand and testified as follows* 


THE CLERK: State your name and 


spell it, please. 


THE WITNESS: Rose Vierno, V-i-e-r-n-o. 


DIRECT EXAMINATION 
BY MR. JANOW: 
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By whoa are you employed? 

Hartford insurance coapany. 

Approximately how long are you there employed? 
Eleven years. 

At Which office of the coapany are you employed; 
ttie Brooklyn.office, 175 Rernsen 6treet. 

What department or what kind of work are you 


engaged? 


A Supervisor, policy writing department. 

q Tell his Honor, in a very brief manner, just 

what your work is and whoa you supervise, if anybody? 

A Well, I have 14 girls working in my department. 

I see to it that the workaomes in every day and I have my 
one of ay pre-setters — excuse me — I have one of my pre- 

i 

setters sort out the work, pre-set it for typing and I look 

it over and give it out. 

Q Give it out to — 

X The typists, gxrls assigned to the typing. 

q Let's speak specifically of cancellation noticei 

Are they typed up in your bureau or department? 


department. 


Yes, they are typed up in the policy writing 


proa Whoa do you get your instructions? 
From the underwriters. 
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I. that generally In writing or by word of nouth: 
Ho, that la in writing. 

And let's concentrate particularly now in July, 


1971 — 


THE COURT: When you eay you get it 
from the underwriters, you are talking about 

Hartford Insurance company? 

mi WITNESSi The underwriters working 

for Hartford Insurance Ccs*pany. 
q What is their function or job? 

A They write up policies, endorsements, cancella¬ 

tions and send then up to our department to be typed. 

THE COURT* Who would be the underwriter 

in this case? 

THE WITHE8S* Well, in this case, it is 
Jonathan Pan. I happen to know him. 


THE COURT* how does he cone into the 


pieture? 


THE WITNESS* He is the underwriter 


who wrote up — 


THE COURT* I thought it was Piazza. 
THE WITNESS* This is the underwriter. 
THE COURT* I thought it was Piaxra. 
THE WITNESS* NO. 
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THE COURTa I thought it waa Hartford 
Insurance. 

THE WITNESS: Yea, Hartford hires acac- 
ona to write it out. 

THE COURT: So. ha is just an employee. 

Nice title. Actually. Hartford underwrites 
the insurance. 

THE WITNESSt I know they hire these 

aea. 

MR. JANOW: The Judge is right. Dont 

argue. 

THE COURTS Oh. you can argue. 

MR. JANOW: He books the business for 
the company. 

THE WITNESS: When a broker wants a 
policy or endorsement they call an underwriter 
and they are assigned a certain euaount of brokers. 

THE COURT: He gets a fixed salary and 
he is assigned a number of brokers and if they 
want to call for insurance he has to call this 
so-called particular underwriter. 

THE WITNESS: Yes. 

THE COURT: Now. Jonathan Pon. he had 
under his wing. John Piazza. I guess, right? 
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THE WITNESS: No. I think this was 

Mr. Benway. 

MR. JAMOWx Benway. 

THE COURTS I get it DOW. 

MR. JJUKTWs Piazza stepped out of the 

picture at a previous ti»e. 

THE COURTS I heard that, yes. 

THE WITNESS s So, When the underwriters 
scratch up a cancellation or endorsement, what¬ 
ever, policy, they send it to my department 
and we take care of it, look it over and we 
have to see What sort of form is required. 

Now, in our company, we have two depart¬ 
ments; one consists of property and package 
and one consists of casualty. 

Now, Jonathan Pon happened to ha with 
the property and package department. 

THE COURTs What is the package? I 
don't know What the package is. 

THE WITNESS: Well, this is what is 
and he worked with the property and package 
department and Mr. Benson was one of his 
agents — 

the COURTS Benson? 


129a 









Vierno/birect 

107 

MR. JAMOW: Benway. 

THE WITNESS: I'm sorry. I always 
get that name wrong. 

And ha wrote up his cancellation, sent 
it up to us. 

THE COURT: Jonathan Ron wrote up a 
cancellation? 

THE WITNESS: Right, and sent it up 

to me. 

Wow, on the property and package cancella¬ 
tion we use the form number 2298. That is the 
proper form for an SMP policy. 

Q This type of policy? 

A Yes. 

How, after the girl pre-sets or puts the form on 
I look it over and hand it to one of xny typists. 

Q You say the underwriter makes up something in 

writing? 

A A Scratch sheet. 

Q I show you this paper and ask you if that is 

what you refer to as a scratch sheet? 

A Yes. This is the cancellation worksheet. 

Q You received that in this case? 

A We received that with the copy of the daily and 
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the daily is a copy of a policy. 

q Just one minute. Bear with me. 

MR. JANOW* I offer this in evidence. 

THE COURT* Daily means a policy? 

THE WITNESS t A copy of a policy. 

THE COURT* Why do you call it "copy 
of a policy"? What has "daily" got to do 
with it? 

THE WITNESS: This is what we call 
it in our office. 

MR. KAPLAN* I suppose your Honor will 
take it subject to the same objection I have 
been making. 

MR. JANOW* These are instructions given 
to this lady to prepare cancellation notice. 

MR. KAPLAN* It is an inter-company 
communication which I assume that this plaintiff 
had notice of — 

MR. JANOW: No. the plaintiff in this 
came had no wmtice of this. 

THE WITNESS: He wouldn’t get that. 

MR. JANOW* Not that, particular paper 
now offered in evidence. 

This case from a man called Pon to this 
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witness instructing ths latter to prepare a 
certain cancellation notice. She called it 
a scratch sheet. 

THIS CLERK: Defendant's exhibit I. 
iSo marked) 

THE COURT: This has the name of 
Jonathan Pan on it? 

MR.JANOW: Yes sir. 

THE COURT: And also the name cf — 
well, that's .nil. 

THE WITNESS: Right. 

t me COURT: Doesn't have Benway's name 

on it. 

MR. JANOW: No. It is inter-office. 

THE COURT: And this is the regular 
procedure to follow? 

THE WITNESS: Yes. 

THE COURT: And in the regular course 
of business you do this? 

THE WITNESS: Yes. 

THE COURT: You do it almost every day? 
THE WITNESS: I do. 

THE CLERK: Defendant's exhibit I, can¬ 
cellation scratch sheet marked in evidence. 
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14 

15 
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19 
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21 
22 

23 

24 

25 
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(Sa narked) 

q After you receive this you get hold of or there 

is given to you, a copy of the policy? 

A So. That comes attached with a copy of the 

policy. 

q And in this instance, will you tell his Honor 

what copy jf the policy was attached to this or this to what 
copy of the policy? 

A T h is was attached to an SMP policy. 

When the typists start to type this she gives 
the of the insured from the copy of the policy and also 

the name of the broker and his code number. 

q Does that number of the policy jibe with the 

number that is one the exhibit A in evidence on this trial? 

A Yes. 

the COURTt Let me see that scratch 

sheet. 

(Document handed to Court) 

(pause) 

TH* COURT* They put the number on 
in blue ink. 

Do you know who put that number on? 

THE WITHESSt The underwriter does 
that, Jonathan Pen. 
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THE COURT: "Jonathan Pon" is signed 
in rad ink and "Joe Silverman" signed in 
blue ink and the policy number is put on 
in blue ink. 

the WITNESS: We get it with the 
number and we match it up with the number 
of the policy. 

the COURT: But the policy is 
attached? 

THE WITNESS i They could make a 
mistake. We make sure. 

the COURT: Well, wasn't Jonathan 
Pen's name put on after Joe Silverman 
because it looks as though Joe Silverman 
was put in first and then scratched out 
and then Pan's name put on. 

MR. JA90W: It makes no difference 
whether either or both signed it. It is 
alsply instructions to this lady to type 
up a certain form. 

THE COURT: What is the date? 

MR. JANOW: 7/12/71. meaning July 12 

1971. 

THE COURT: I understand it generally 
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2 

means that. 


3 

NR. JANOW: I want to be explicit. 


4 

Q When you got this paper, this acratch memoran¬ 


5 

dum, exhibit I and you looked at the copy of the policy to 


6 

which it was attached. What was the next thing you did or did 


7 

you have done? 


8 

A The next thing I had done was to have it typed 


9 

and the girl types from the copy of the policy, the name of 


10 

the insured, the address, the broker's name and code number. 


11 

THE COURT: You had something typed. 


12 

What was it? 


13 

THE WITNESS t We have to give a 


14 

notice like that — 


15 

THE COURT: Where is the notice? 


16 

THE WITNESS: That is the notice 


17 

(indicating). 


18 

You see, that happens to be a recall 


19 

notice Which gets 35 days — the insured 


20 

gets 35 days to pay. 


21 

THE COURT: Recall? 


22 

THE WITNESS: Recall means they want 


23 

the policy back for a non-payment. 


24 

Q I show you a paper and ask you whether that is 


25 

the fora used by the girl in filling in the information that 
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V- J 

she does? 

A Yes — G2298. 

0 What is placed on that, if you please? 

A Policy number. the name of the insured, the 

mortgagee, if there is one and the producer 1 a name and 
address and code number and the date they typed it. 

THE COURT I Wait a minute. 

We have forms. Don't we have the 
actual one? 

THE WITNESS: Yes (indicating). 

THE COURTS All right. 

Q I show you a paper and ask you whether this is 

an exact copy of the set of five forms that you just referred 

to? 

A Yes. 

MR. JASOWs And I offer both of these 
in evidence. 

MR. KAPLAN: Same objection, your Honor. 

THE COURT: Well. 1 will take it. 

I don't know why you need the form, if 
this is the exact same thing. 

MR. JANOW: Except that this is a 
singular paper coexisted and sent out. whereas 
five copies of the basic form are actually used 
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by the girl in typing it up and we want 
to show you the procedure here. 

The original goes one place, the 
copy to a mortgagee, a third to a producer 
and the rest in the office. 

THE COURT: How wait a minute. 

They are not all alike, this isn't 
the same form you used before. 

MR. JAMOW: The other thing has 

nothing to do with this. 

THE WITNESS* the other was a scratch 

sheet, your Honor. 

THE COURT* I see, I see. 

How, this one you showed me here, is 

a mortgagee's copy? 

THE WITNESS* The mortgagee's copy 

is always on the top. 

THE COURT* Then you have copies? 

THE WITNESS: TO the producer. 

THE COURT* Then you have the insured's 

copy — 

THE WITNESS* Right. 

THE COURT* Then underneath is the 
company copy, right? 
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MR. JAMOWx Yes sir. 

THE COORTx How many do you make out? 

MR. jAHOWx Five. 

THE COURTx The producer* ■ copy and 
finally you have the — I don't know. It 
in sort of blank — notice of cancellation 
whose copy is this? It doesn't purport to 
be anybody's. 

THE WITNESS: It has postal receipts 

attached to the back. 

THE COURT: Notice of cancellation, 
name of insured — perhaps I cannot see. 

MR. JAMOWx The last one is half a 

sheet. 

THE COURT: No. I am talking about 
this copy here and I will show it to you in 
a second. 

The other is post office department, 

receipt not provided. 

Mhat about this one? This is a 
company copy* All right. Yea. 

Have you put them in evidence yet? 

MR. JANOWx I offer them now. 

THE CLERKx Defendant's exhibit J, set 
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of five forms, G2298. 

(So marked) 

THE WITNESS! Plus two postal rsceipts. 

THE COURT! All right, and ths other 
one is defendant'a exhibit K, which is 
actually the company's copy of the alleged 
notice of cancellation. 

THE WITNESS! Right. 

THE COURT! All right. 

THE CLERK! So marked defendant's 
exhibit K. 

(So marked) 

THE COURT! What is the date of the 
last one? 

THE CLERK! 7/13/71. 

THE COURT: Very well. 

Let'a proceed. 

DIRECT EXAMINATION 
BY MR. JAMOW CONTINUINGi 

Q After the information is completed there, what 

happens to the set of five forms, meaning exhibit J — what 
takes place with that? 

A After the typing is done I give it to my 

assembler. She checks the name, address, policy number and 
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the broker*s aane« code number end makes sure the right 
amount of days are given and then she makes the distributions. 

She M* one for the insured, one for the pro¬ 
ducer, one for the mortgagee and one for our company. 

How, on insured' s copy she folds it up and 
puts it in a righthand window envelope with the name showing 
out with a copy of the postal receipt clipped to it and then 
does the same thing for the mortgagee — 

THE COURT: For Bach? 

IBS WITNESS: No, no; just the 
insured and mortgagee. 

the COURT: Bow aboutthe producer? 

THE WITNESS: The insured and mort¬ 
gagee are the only ones that get the mailing 
certificates. The producer just gets mailed 
out. 

THB COURT: Wait a minute. These 
two get mailing certificates, right? 

MR. JANOW: The insured and the 
mortgagee. 

THE COURT: What are these mailing 
certificates? 

THE WITNESS: Now, these mailing 
certificates are clipped on to the envelope 
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and put aside in a separate place. 

In other words, they are not put 
in with our regular Mil such as policies, 
endorsements, and so forth. 

Cancellations and non-payments are 
put in a separate pile so they don’t get 
mixed up and the postal receipt does not 
fall off until the mail boy comes up. 

COURTi You put that aside, right? 

THB WITNESSi Right• 

* 

THB COURT! What happens next? 

THB WITNESS: We keep it aside until 
the mail boy comes and then we give it to him 
tosail. 

THE COURT* Let me look at one of 
those again. 

(Document handed to Court) 

(pause) 

THE COURT* Now, do you get a number 

of them together? 

THE WITNESS* Yes. 

THE COURT: And make a list of them? 

THE WITNESS* No, we don't make no 
lists of those. 
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THE COURTi They have "post office* 
department, certificate of mailing." What 
happena to the certificate? 

THE WITNESS: The mail boy takes it 
to the post office. 

THE COURT: What does he do with the 
certificate of mailing? 

THE WITNESS: Brings it to the post 
office to have it certified. 

THE COURT: What does the post office 
do with it? 

THE WITNESS: After the mail boy picks 
it up from ay department he takes over from 
there. 

THE COURT: You don't know what the 
post office does? 

THE WITNESS: Yea, they stamp it. 

THE COURT: well, is it addressed — 
it is received from — 

HR. JAHOW: Does your Honor want to 
see what actually happened in this case? 

THE COURT: Yes, I want to see what 
actually happened. 

(Document handed to Court) 
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(pause) 

THE COURT* Oh. This is almost 
lifc* this stamp on the awifola. 

NR. JAMOW: Except these are 

individual. 

THE COURT* Individually spelled 

out. 

NR. JAMOW: Exactly the same. 

THE COURT* And you have to pay for 

these? 

NR. JAMOW* Five cents for each one 
in addition to t he regular postage. 

THE COURT* Yes, of course. 

This is a special service. 

MR. KAPLAN* It used to be called 
a penny mailer and that is What the cases 
retmr to it as— before inflation raised 
the price. 

COURT* They have a place for 

a stamp. 

MR. JAMOW* If I west to the post 
office and bought an individual stamp I 
would put it in the upper righthand corner 
but this is put through with a meter. 
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THE COURT* So, the stamp is not 
for mailing purposes. 

MR. JAMOWt No, just this certifi¬ 
cation. 

I offer it in evidence. 

THK CLKRKt Defendant's exhibit L, 
two certificates of mailing marked in 
evidence. 

(So marked) 

THE COURT* Let me see. Does anyone 

sign or initial it? 

MR. JANOW* It is just stamped. 

THK COURT: Hie others had an intial 


on in addition — 

MR. JAHOW* That was a different 

form. 

THK COURT: I understand. 

Stamped "Brooklyn." 

All right. Here you are. 
(Document handed to counsel) 
DIRECT EXAMINATION 
BY MR. JANOW CONTINUING* 


Did the company or you ever get back either the 


letter that was addressed to the Narrows Promotion d/b/a 
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1 


2 


Elite Deli? 


3 


A 


Did we ever get thee back? 


122 


4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Yes. 

A After they cone back fro* the post office those 

particular certificates cane back to our department. 

Did the letter sent to the assured ever come 

Oh, no. 

Did the letter sent to the First National City 

Bank come back? 

A NO. 

THE COURT: You never asked that 
question of Hiss Moran. 

MR. JANOW: She is still here. 

MR. KAPLAN* Can I caveat? I 
didn't want to object but there was no 
proof that anything was sent to anybody. 

All they can say is nothing that may have 
been sent ever came back. 

MR. JANOW: She said nothing came back. 

MR. KAPLAN: Hot that anything was 

sent. 

«ths COURT: He says if you didn't send 
anything it doesn't come back. 


Q 

back? 

A 

Q 
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MR. JAHOWx I appreciate that. 
q The notice of cancellation enclosed in the 

envelope, addressed to Harrows d/b/a Slite Deli, 2100 
Richaond Road, Staten Island — the envelope containing that 
notice, did it ever cone back to Hartford insurance company? 


THB COURTx Ho, it never came back. 
MR. JAHOW: That's all. 


CROSS EXAMINATION 


BY MR. KAPLANi 


Am I correct in assisting that you deal with 


existing insurance policies? 


Yes. 


q Policies that are in force? 

A Right. 

q And the underwriter tells you to do something 

with polidies Which at that tine are in force? 

A Right. 

q How, on July 13, 1971, as far as you know, you 

were dealing with policies that were in force? 

A Yes. 

q You don't have any specific recollection of 

Harrows Promotions, do you? 
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It was one of many that you handled on various 


days? 


A Yes* We get loads of the*. 

q nothing to distinguish this from anything else? 

A No. 

q But when you did soamthing with these policies 

you knew there were various designations for What your func¬ 
tion was? 

A I knew what I was doing if that's what y>u mean. 

Q Yea. 

For example, you dealt with cancellation noticesj? 

A Yes. 

q Is a cancellation notice and recall notice 

different? 

A It all depends. 

If it is a cancellation notice for non-payment 
we only give them 12 days notice but in this particular ase 
it is a recall and we give them more time which is 35 days. 

Q 80 now, what you are talking about in this 

Harrows Promotion thing, the paper Which you say one of your 
women typed — you didn’t type it, personally? 

A HO. 

q One of your typists did? 

A Yes. 
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You don't know who? 


This was known as a recall notice giving 35 days 


notice? 


Right. 


q And the recall notice means that the company 

wants this existing policy back fro* the assured? 

A For non-payment. 

q Is a 35 day notice a non-payment notice? 

A Yes. 

q What is a 12 day notice? 

A That is also for non-payment but they give the 

party enough time te make the payments within them 12 days. 

If they dont cos* up with the money we send 


them a recall. 


Is recall always for non-payment? 

^ could be for other reasons. 

What other reasons? 

I wouldn't know. 

For ooccessive losses* excessive claims? 

I really don't know — 

MR. JAWOW: She says she doesn't know 
(continuing) We just do What we are told. 
TH* COURT* Let me see it. 
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(DocuMnt handed to Court) 

THE COURT: "The below numbered 
policy issued to the named insured is can¬ 
celled as of the effective date dated." 

Often, the policy number and 35 days after 
receipt of this notice it is cancelled. 

Isn't that what we are talking about 
here? Whether you call it recall or anything 
else, it is notice of a cancellation. 

THE WITNESS: Yes, but we give them 
a little more time. 

Q Is there any significance to the word "recall" 

on that piece of paper? 

A They want the policy back if they don't send 

the money. 

THE COURT: You are not going to get 
anywhere, Mr. Kaplan, because as I see it, 
in the 12 day notice they aanoel it and don* t 
ask for the policy back. 

On the 35 day notice they ask for the 
policy back. Why? I don't know. I can't 
guess the reason. 

MR. JANOW: It wouldn* t make a difference. 

THE COURT: Mr. Kaplan, you are in 
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terrible trouble. 

NR. KAPLANx The enemy is at my 
rear. My flanks are breached. 

Q Do you remember being examined before trial on 

June 23? 

A Yes. 

Q You were asked some questions and signed a 

transcript? 

A Yes. 

Q Do you remember this question and answer — 

MR. KAPLAN: On page 9, at the bottom: 

"Q. What kind of Information would be 
on that? 

"A. It consists of a policy number 
Whether It Is a recall or non-payment and 
that's all. The rest we have to figure out. 

We have to figure out how many days we have 
to make It for. 

"For Instance* that SMP for a 
recall was 45 days or whatever the under¬ 
writer specifies. If It Is just a non¬ 
payment we have to give It 10 days from 
the mailing date." 

A That's right. 
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q All I am trying to fine out from you is this: 

To your knowledge, if you know and if you don* t please tell 
me, but to your knowledge, if you know, is there a reason 
why there is a time difference of 45 days for one notice and 

10 days for another notice? 

A No, I don't know. We do what we are told. 

q Somebody tells you to give 45 days? 

A Thirty-five days. 

Q At that time it was 45 days? 

A Now it is 35. 

MR. JANOW: The transcript says 45 but 

the notice says 35. 

MR. KAPLAN* I will give the 10 days 

back. 

q To your knowledge, is there some reason you 

know of why the underwriter — 

THE COURT* She doesn't know. 

MR. KAPLAN* Nothing further. 

MR. JANOW* That's all. 

I have the man from the mail room 
here to testify that he took the mail to 
the Cadman Plaza Post Office and got these 
receipts in evidence. 

TOE COURT* Put him on then. 
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MR. JASOWt Mr. Boyle. 

THE COURTS That ends your case? 

MR.JANOWx Ho. Beside Mr. Boyle 
1 have two more short witnesses as well. 

THE COURT: All right. 

V 

RONALD BOYLE, having first 

been duly sworn by the Clerk of the Court took 
the witness stand and testified as follows: 

THE CLERK: State your name and spell 
it, please. 

THE WITNESS: Ronald Boyle, B-O-y^l-e 
DIRECT EXAMINATION 
BY #«. JAHOW: 

q By Whoa are you employed? 

A Hartford Insurance Group. 

Q For how long a period? 

A Ten years. 

Q In What part of the department of the company 

are you employed? 

A Supervisor of the mail and supply department, 

Brooklyn office. 

q 175 Rsmsen Street, Brooklyn, Hew York? 

A That's right. 

0 And in July, 1971, you were so employed? 
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Yes I was. 



q And do you know the routine of handling mail 

and taking it to the post office where notices of cancellation 


are involved? 


Yes I do. 



q in the month of July. 1971. did you have reason 

to see or handle these two pieces of paper which are exhibit 


L in evidence? 

A These particular pieces of paper I wouldnt 

remember but we did handle them as evidenced by the postage 
stater stamp on the paper. 

q That indicates that mail was taken from somebody 

in the Brooklyn office of the Hartford Fire insurance Company?) 

THB COURT* Ask him What the practice 


q And when mail is so received and it is required 

to get a certificate of mailing, tell his Honor what is the 
practices what is the routine that is engaged in? 

A These particular items concerning cancellations 

are picked up at the policy writing department. 

There is an envelope containing the cancella¬ 
tion itself and there is a certificate of mailing attached 

to the envelope for each piece of paper. 

THB COURT* Well, are there quite a 
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number of pieces of paper with a certifi¬ 
cate of mailing attached? 

THE WITNESS: There could be anything 
from one to — 

THE COURT: You don't count? 

You pick them up and what do you do? 

THE WITNESS* They are brought to 
the mail room and prior to going to the post 
office we match up each mailing slip. 

THE COURT: You match up c>ch mailing 
slip with the envelope? 

THE WITNESS: Yes, to make sure the 
adressee is the same and then we affir five 
cent postage on each mailing slip or certifi¬ 
cate of mailing. 

THE COURT: You meter both the envelopes? 

THE WITNESS: The envelope at eight 
cents or the going rate of postage at the time 
and we meter the certificate of mailing at 
five cents a piece. 

THE COURT: Did you ever do that yourself? 

THE WITNESS: I have on occasion. 

THE COURT: At the post office, does 
the person putting the certificate of mailing 
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certify that the envelope has a stamp or 
does he do that automatically? 

THE WITNESS: There are times When 
postage is mixed. The envelope skips 
through the triggering device on the machine. 

He catches it and then doesn* t stamp the 
certificate. 

THE COURT: So, he does check the 
envelope and certificate if it has stamps 
or metering on it before he stamps th a 
certificate of mailing? 

THE WITNESS: Yes. 

THE COURT: And he checks it off with 
the certificate of mailing adress too? 

THE WITNESS: I don't understand. 

THE COURT: You have a certificate of 
mailing and an envelope with the same address. 

Does the post office man match up the address? 

THE WITNESS: I imagine so. I really 
don't know. 

THE COURT: But he checks the stamps? 

THE WITNESS: Yes. 

THE COURT: All right. 

Q Were these two certificates of mailing, 
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to exhibit L, brought to your office front the post office on 
July the 14th, 1971? 

A Yea they were. 

Q And did you turn then into the office? 

A They are then returned to the policy writing 

department. 

MR. JANOWj I offer it in evidence. 

MR.KAPLAN: Same objection. 

THE COURT: Waa that the regular course 
of business? 

THE WITNESS: Yes. 

THE COURT: You did that in the regular 
course of business? 

THE WITNESS: Yes. 


0 Mr. Boyle, during the period that you worced for 

Hartford these years, was that the method employed in taking 
out the cancellation notices in envelopes to the poBt office 
and getting certificates of mailing from the post office . 

A Yes. 

0 And then returning such certificates of deposit 

or, rather, mailing, to the underwriting department? 

A Policy writing department. 

MR. JAMOWi Thank you. That's 

all. 
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CROSS EXAMINATION 
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BY MR. KAPLANi 

0 Mr. Boyle, what you have told the Judge, I take 

it is what you yourself have dona personally in picking up 
thin type of mail and handling it? 

A On occasion. 

Q Is that the basis for the information you have 

given the Judge? 

A I don't understand. 

0 What you have done with this type of mail io 

what you have been telling the Judge about? 

A That is What we do in our department• 

Q Let'8 talk about you. 

You have done this, personally? 

A Yes. 

q That is the basis upon which you are telling 

the Judge what is done? 

A No. 'rtiJLB is how it is done and I supers ;.s>. *- 

operation. 

q You testifed in an examination before trial, 

did you not? 

A Yes. 

q To make it brief, Mr. Boyle, when you took this 

mail or when this mail is taken by somebody — incidentally. 
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we don't know who in July, 1971 did thia? 


0 And it cornea into the mail room, is the mailer 

or the receipt then unclipped from the envelope? 


Isnediately? 

At some point? 


Yea. 


At some point they are physically separated? 


Yea. 


And you put the envelopes through this Pitney- 


Bowes machine? 


THE COURT: Would it have to be? 


I don't know. 


KR. KAPLAN: That is why I want him 
to tell you. 

Q You take the envelopes and put them through the 

Pitney-Bowes machine separate from the maxlers? 

A Yes. 

Q So, you separate them in two stacks? 

A Yes. 

Q And after you put the envelopes through the 

machine you stack the envelopes back up again? 

A Yea. 

Q Tie them up? 
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So, not until we have the receipts finished. 
Then you separately pull all the receipts from 


Yes. 

How, you have a bundle of nailers and envelopes? 
Right. 

You testified in the examination before trial 


9 that you don't natch them up after that? 

10 A NO, we don't. 


You don't know the particular order they are in? 
The sane order they went through the machine. 
Whatever that was? 

TOiey were matched, put through the machine and 


they come out in the sane sequence 
q Do you count then? 


You don't match then after they are through the 


19 machine? 


22 office? 


Somebody then takes the two bundles to the post 


One bundle to the post office, the two bundles 


are placed together, rubber banded and taken to the post 


office. 
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THE COURT* All right, but whether 

n 

or not he wee up 24 hours e day — if this 
wes e cocaine case you would want to know 
about the chain of custody. 

These letters do not stay in a 
mailing room more than ene day, do they? 

THE WITNESS: If they are picked 
up they are processed they are metered 
and go directly to the post office. 

You see, we sake one trip to the post 
office as much as possible. 

COURT* At the end of the day? 

THB WITNESS* As close as we can. 

If they come in afterward they stay until the 
next day. 

THE COURT* The certificate of mailing, 
how do you allocate those to any particular 
groups of envelopes? 

THB WITNESS* They are separate from 

all the mail. 

THE COURT* One bundle and then another 
so someone has to check them back after the 
post office. It can't be stamped unless he 
looks at the address on a particular envelope? 
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THE WITNESS! He la certifying that 
he received that particular sail addressed 
to that particular Mil or envelope. 

MR. XAPLANt Objection to the question 
of the Court and the answer. 

THE COURT! Overruled. 

Have you taken them over there? 

THE WITNESS! Yes. 

THE COURT: Have you seen the man 
look at the envelopes and match them up? 

THE WITNESS! He looks at both but 
he is reading. I can't tell. I have seen 
him look at both. I don't know if he is 
checking the address, postage, or what he is 
checking. 

THE COURT! I would think if what you 
say is true, then he would have to mull 
through the certificates of mailing to find 
out what particular envelope it matches up 
with unless they are in some type of order. 

THE WITNESS! They are in the same 
sequence as I put them in the machine. 

THE COURT! How about the certificates? 

THE WITNESS! They are too. 
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If the pc age envelope cones up 
with a particular envelope or receipt that 
doesn't have the required postage on it, 

I get both items bach. 

THE COURT: Therefore, it is allocated 

right then and there. 

THE WITNESS: Right. He will not 

stamp the receipt — 

THE COURT: Let's get bach to the 

first statement. 

Are the mailing certificates in the 
sequence as the envelopes are metered? 
THE WITNESS: Yes. 

THE COURT: I got the impression it 
would be reverse sequence. 

THE WITNESS: No. lha one on the 
bottom goes through the machine and comes 
out on the receiving tray on the other 

end, on the bottom. 

THE COURT: So, the receipts should 
be in the same sequence and when they go 
to the post office they are in the same 
sequence. 

CROSS EXAMINATION 
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BY MR. KAPLAN CONTINUING: 

Q Do you say you had than personally in the sane 

sequence When you personally took then to the post office? 

A When I personally do the nail the certificates 

are matched with the evelopea and they are kept in a specific 
order. 

q Look Mr. Boyle, didn't you tell ua in the exam¬ 

ination before trial that after these things cane out of 
this nachina you didn't natch them up again? 

A That's What I said but I didn't say they were 

not in order. 

q You didn't natch them up again; that's the 

fact? 


A There is no need to. 

Q Can you answer "yes or no"? 

Did you personally, at any tine you performed 
this operation, match the receipt to the envelope? 

A Before I put them — 

q After it cause out of the machine? 

A NO. 

Q And When you got it over to the post office, 

the postal clerk, did *ou natch it up in front of the postal 
clerk or anybody else? 

A HO. 
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And in betwe^" the time you left 175 Reason 


Street and got to 225 Cadman Plaza East (sic) — 



matching ? 



Did you ever see your fellow employees do that 


THE COURT! No, no. The testimony 


is, they were already matched up in effect, 
So, there is no necessity for it. 


How many pieces of mail would you take over at 


Anywhere from 1 to 50 to 60 to 100. 


a time? 


Q And When you gave the postal clerk the 100 

mailers they were already stamped, were they not? 

A Jem. 

Q So, the Hartford Insurance company had already 

paid a nickel to the united States Postal Service for every 
mailer? 

A That * s right. 

q So, whether you gave him 100 mailers in 200 

envelopes, the post offict wsk not getting any more money 
from Hartford Insurance? 

A I don't understand. 

Q The postal clerk was interwsted that the stamps 

were on the mailers and envelopes — 
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THE COURTt Do you want to take 
the stand and testify? 

MR. KAPLAN: I as an awful witness. 

Mr. Janow is better than I an. 

NR. JANOW I That's the second tine 
ad nauseun. 

THE COURT: Don't get worried, Mr. 

Janow. Your blood pressure will rise. 

MR. JANOW: Cheap renark. 

THE COURT: No, itin not cheap. 

MR. KAPLAN: A nickel a piece. 

CR00B EXAMINATION 

By MR. KAPLAN CONTINUING: 

Q When you went to the post office the clerk saw 

to it that the Pitney-Bowes staap and neter was on the enve¬ 
lope? 

A What the postal — 

THE COURT: Your answer is "I don't 

know"? 

THE WITNESS: He could be daydreaming for 
all I know. 

Q You don't know What he checks when he gets the 

mailer and envelopes? 

A I don't know. 
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MR. KAPLAN s Nothing further. 

THB COURTi How many More witnesses? 

MR. JANOWs TWO. 

THB COURTS Mr. Ksplan? 

MR. KAPLANs I was going to call 
First National City Bank for then to testify 
that they hadn't gotten it but they said it 
in the papers* the Rule 34 aaterial. 

MR. JANOWs The bank received a copy 
of the sane notice of cancellation that the 
assured received as per receipt. 

THB COURTs Mr. Kaplan is saying thit 
according to the discovery proceedings they* 
or at least sene clerk there* testified — 

MR. KAPLANi A vice president. 

A lawyer wrote a letter to the conpany 
saying they never got a notice of cancellation. 

The lawyer for the First National city 
Bank wrote a letter to the Hartford insurar.ee 
Conpany naktng s claim under the policy and 
at least fron the material that they have 
submitted to ne and that is the source of 
ay information* the First National City Bank 
said it never got a notice of cancellation. 
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1 don't offor that for the truth 
of the fact but I offer it to show — 

THE COURTI What do you aay about 
this, Hr. Janow? 

NR. JANOWs That letter Hr. Kaplan 
refers to was answered — 

MR. KAPLAN» No question about it — 

NR. JAflOWt (continuing) Just a 

minute. 

By the Hartford and a re-produced 
copy sent to the mortgagee b a n k showing 
that this notice of cancellation was sent. 

The proof of the pudding is that 
the mortgagee never started proceedings 
against Hartford. 

NR. KAPLAN! Only against the mort¬ 
gagor which was their only right. 

NR. JANOW i They never did against 
the mortgagee where they had an absolute 
rifht, if it had not been cancelled and I 
have a letter — 

THB COORTt What branch was this? 

MR. KAPLANs Park Avenue. 

THB COURTS What are we going to do 
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with this* Mr. Janow? 

Kr. Kaplan* I don’t hava any avidanca 

bafora me from First National City Bank 

ona way or tha other. 

MR. KAPLAN* If ha wanta to stipulata 

to it I will hava your Honor taka a look at 
tha papars but I will gat tha man from tha 
and ha will say that ha navar got the 

latter. 

THB COURT* His records — 

MR, KAPLAN* His records show that 
your people had people up there at the 
bank to search tha records s couple of 

ago. Maybe Mr. Christberg will tall 

you* if you ask bin. 

MR. JANOW* Hare is tha latter. 
(Docuaent handed to Court) 

MR. JAMOWs Your Honor* tha bank 
lan*t a party to this action. 

THE COURT* Wall* this is a claim 
November 10* 1971 by Michael Bevelacqua and 
apparently ha works in ttebank* Mr. Kaplan. 
MR. KAPLAN* Yes. 

THB COURT* Ha is a bank employaa and 
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he aaya it la tha raaidential Mortgage 
department , Fir at National City Bank and 
ha aaya ha want a a settlement t that the 
claim may ba aattlad expeditiously and tha 
claim manager replied to that latter on 
November 10 saying in substance "We regret 
we are unable to be of service to you." 

Do you want to stipulate to the 
delivery of this letter to the Hartford 
Insurance company and you will stipulate 
that they made this reply? Zs that right? 

MR. XAPLAHs Yes. I'd like him to 
stipulate* your Honor* that if the First 
manual city Bank was here through a witness* 
the witness would testify that a search of 
their records reveals they did not receive 
a cancellation notice. 

MR. JRMOWi I'd have the right of 
cross examination to show an error in their 
statement or background — 

MR. KAPLANi All right. I will get 
the witness. 

MR.JANOWi I don't aare but you don't 
want as to stipulate to that? 
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MR. KAPLAN: God forbid. 

THB COURT: They didn't sue? 

MR. KAPLAN: As a legal preposition 
I don't believe they have the right to sue. 

THE COURT: Z think they would have 
a terrific right. They had a greater 
interest than the Mortgagor. How much 
did they lead? 

MR. KAPLAN: Z don't know but they 
settled with the Mortgagee. 

THB COURT: Z guess SO but Z would 
rtifric that Hartford insurance company would 
be a great target. 

MR.JAMOW: They have a right under the 
policy to sue. 

THR COURT: 1971 — when does the 

statute run on it? 

MR. JASOW: Twelve nanths. 

VBB COURT: Zn other words, they 

are not going to bring any suit. 

MR. JAMOW: No. 

vtnt COURT: They were notified in 1971: 
claim denied — 

MR. KAPLAN: They were notified that a 
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claim was denied by virtue of this letter. 

THE COURT: They didn't get any 
money yet. 

MR. KAPLAN: They got money from the 
mortgagor. 

THE COURT: I'm not interested — 

MR. KAPLAN: They are interested in 

money. 

THE COURT* Are you saying that the 
mortgagor paid back the full amount of the 
mortgage? 

MR. KAPLAN* I don't know but I will 
find out but X do know be bad to make an 
arrangement with them. 

thk COURT* Bow much? What did you 

pay? 

PLAINTIFF DeFRANCEL: X made another 
loan to pay then up to date. 

THE COURT: The full amount? 

PLAXNTXFF DeFRANCEL* They still have 

a mortgage on it. 

THE COURT: On the real property? 

MR. KAPLAN* He repaired «u»d restored 
the building, in effect» he restored their 

¥ ' 9 
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security and he wants to recover the 
amount of his loss. 

TBS COURTS So, as far as First 
National, they have suffered no injury. 

The security is restored and they are 
getting paid on the sortgaga. 

NR. KAPLANI So, First National has 
nothing to conplain about. 

THE COURTS So, they would*nt be 
interested in any event. 

I thought this was a total loss? 

PLAINTIFF DeFRANCXLs I rebuilt it. 

THE COURTS Nirity-six thousand 
dollars worth? 

PLAINTIFF DeFRANCELs That was contents 
and stock — $86,000.00. 

THE COURT: Youstill run a grocery 

there? 

NR. KAPLANS Fixtures, your Honor and 
the contents as well. 

THE COURT: That nust be a big gro¬ 
cery store. Victory near where? 

PLAINTIFF DeFRAMCNLc Richssond Road, 

Grant city* 
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THE COURT: Past Hunter Street? 

PLAINTIFF DeFRANCEL: Hunter Avenue. 

THE COURT: How long does it take 
you to get from the bridge? 

PLAINTIFF DeFRANCEL: Five, ten minutes. 

THE COURT: Yes, I know where it is. 

PLAINTIFF DeFRANCELi Elite Delicatessen, 
nextto Buda Bakers. 

THE COURT: Yes, I know where it is. 

We will reconvene at ten o'clock to¬ 
morrow Horning but we must finish — 

MR. KAPLAN: I'd like to finish tomorrow 
morning. 

% 

THE COURT: Oh, yes. I have these 
motions on. 

NR. KAPLAN: I didn't think it would 
take this long. Judge. I thought it would 
be over in one session. 

THE COURT: Well, we will finish in 
one hour tomorr o w morning. 

Court adjourned. 


(Court adjourned for the day) 
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THB CLERK: Civil oiuu on trial* 

Narrows Pronotion v. Hartford Insurance. 

THE COURTi We have two witnesses 
here and thet*s all there is* 

MR. KAPLANt I don't anticipate 
putting anybody on. 

THB COURT: All right. The last 

witness was Ronald Boyle. 

MR. JAMOWi MTS. MOtOla. 

BETSY MOTOLA. h«ving first 

been duly sworn by the Clerk of the court 
took the witness stand and testified as 
follows: 

THB CLBRK: State year nans and spell 
it. please. 

THB wxTOSS: Betsy Mstola. M-o-t-o-l-a. 

DIRBCT EXAMINATION 
BY MR. JAMONa 

q Miss Motels. What do you do for a living? 

A I work tor Mr. Charles Bsnway insurance Agency. 

Q That first is known as the Charles Bsnway Agency? 

A Yes. 

0 What is the address? 

A 1220 Victory Boulevard. Staten island. 
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Q Nu the office located there in and before 

1971? 

A Yes air. 

0 And you worked there at that tine and thoee 

tinea? 

A Yea. 

Q What kind of work do you do? 

A I am in charge of the personal line section 

of the office. 

g Mould you explain what you naan by "personal 

line"? 

A Z take care of any fire insurance, fconeownaj;’s 

insurance or What we call pa ck age insurance. 

0 Did there oaan a tins when the nans of Marrows 
Pronotiona Linited or Hits Deli becaaw known to you? 

A Yea sir. 

0 ApprcKinately when, stating the year and the 

nonth, if you can? 

A Wall, it would be early 1971. 

Q Zf you know, cue the Charles Banway Agency, 

through Mr. Charles Seaway, acquire or otherwise get soawi 
business through the Piassa Agency? 

A Yes sir. 

Mr. Seaway took ewer Mr. Piassa*s insurance 



% 
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business. 


Was that around 


1. 1970? 


Y.s, i balieva that was appro*imataly tha date, 


air. 


Did tha 


»s of Mr. DaFrancal and Marrow* 


Promotions Limited doing buainaa* as Blite Dali 


known 


to you at that time and thereafter? 


Yea sir. 


And you had sows business dealings with that 


f iK * « those firms — Mr. Darranoal and tha Marrows 


cions? 


Yes. 


OS yon know What kind of insurance cowering ~ 


What you looked after for those f 


Dali. 


Yes. It would be the fire insurance, 
covering vdiat? 

the delicatessen w h ich X had down as the Elite 

Did you know or any address %foer* that business 
i .*> til* tins vour firm or the Banway firm took 


was oeadustod at the tin* your firm or the Banway firs 

over the Piassa Agency? 

A Yes X did. 

0 What was the address? 

A Zf X recall* it was 21M Ri ch m on d Road. 
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g in Whare — Staten Island? 

A Staten Island. 

q What other, if any insurance* did your office 

look after for Hr. DeFrancel or Nr. DeFrancel's interests? 


A Mr. Robert DeFrancel' s hoaaaowner's insurance. 

q that covered his dwelling or home? 

A Yes sir. 

q that was at an address different then the 2100 


Road address? 

A Yes sir. 

0 Anything else? 

A We did handle other I nsur a n ce for Harrows Pro¬ 

notions or Mr. Derransel which z nyself any not have handled, 
g But the office did? 

A Yes sir. 

0 Tell ne, in connection with those firm — Mr. 

Devraneel and Mr. DeFraneel'efljns the Barrows Pronotions 
aaa yon receive any sail from the Bartford Fire insurance 
conpaay in say* the nsnth of May* lt71? 

MR. KAPLAN S Zf your Boner please* 

Z object to this entire line of questioning 
this is being offered to dhow she is 
an sayloyee of Bartford and did boos thing 
on behalf of than. 
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Whether she sent the nail or did 


not, she couldn't effect the cancellation 


of the policy. 


THE COURT* X think he aaked if 


she received — 


MR. KAPLAN* Even so, she is the 


agent of the assured. 


THE COURT* I think that is relevant. 


Miss Ginsberg, will you read the 


question again, please? 


read by 


THE COURT* Of oourse, we are not 


interested in Mr. DeFi .seal's personal 


MR. JANOS* X will 


the question. 


xn May, 1971, did you receive any nail free 


the Hertford Fire insurance cenpany 


with the 


Promt lens United doing business as Elite Deli** 


X would not recall if that was the onset nonth. 


rill you look through your files and tell us if 


received any caanunications at any tine in 1971, please? 


ms COURTS just take your tine and 


(pause) 
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A l received a recall notice on a certain policy 


in July — in the middle of July* 1971. 

Q TO begin with When — the date When you received 

the paper — you just mentioned it? 

A I received it around July. 

If the paper I have in front of me says July 
13 then I would have received it July 14 or 15. 
q Of What year? 

A 1971. 

Q You say it pertained to What — Marrows Promo¬ 

tions? 


TAB COURT* Why dont you take a 
look at it and show it to It. Kaplan and 
let's find out What it is about* 

Show it to Mr. Kaplan. 

(Docvmmnt shown to oouasel) 

(pause) 

ME. JAJVOWs X offer this in evidence. 
MR. KAPLANS Objection. 

X don't know bow it is b i n d in g on 
this plaintiff* 

THB COORTt Of oouree, without any 
further connection X an going to sustain 
tbs objection but if you — we can take 
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2 

it subject to connection because I think 


3 

you will have to identify the policy it 


4 I 

1 

refers to and when it was received. 


5 

Roughly speaking, it is July 13, 1971. 


6 1 

the CLERK i Defendant's exhibit M 



marked in evidence subject to connection. 


8 

a notice of cancellation, producer's copy. 


1 9 

(6o auurked) 


1 0 

q After receiving this paper, the copy of the 


1 1 

cancellation notice, did you to—initiate with Mr. DeFrancel 


1 12 

or the Marrows Proant Ions? 


l 13 

A Yes sir. 


l 14 

V 

tbs comers wait a Minute. 


1 5 

Shat policy dc it refer to? That's 


1 6 

what we want to first field out. 


I 17 

Doesn't it show the nantoer there and 


1 18 

do wa know what it naans? Is it this 


1 

particular policy? 


I 20 

MB. JAMOWs Y«i. 


1 21 

TBS comers Thera in no testinony 


I 22 

to that effect yet. 


1 23 

MB. JAMOWs X wanted to quickly show 


1 M 

what she did by getting in touch and writing 


1 

|j to hla. 
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0 Mias Motola, What wu tho policy and its nuabex 

that oovared tha delicatessen of the ■arrows Promotion? 

A Zt would bs tbs Hartford Firs Insurance Coapany. 

Q Shat nuober? 

A Seventeen BMP 101960. 

0 How, Whan you got this paper — 

THE COURT: that covered the fire 

insurance on Marrows Proeotioas? 

THE wxmsst Tea. it does, 
not COURT: Known as the Slits Deli 
located at 2100 lirthawnd Mead* 

N 

oid you look at the policy and do you 
know what it ooyered? 

TMB wiTdSSS: Yes Z do. 

TO COURT: Very well. 

Xt Khan you received that notice what did you do 
insofar as Nr. OeFraacel of the Marrows Pronotions Linita^, 

Slits hell, was co nog rod ? 

$ 

A X called tha Mlite Doll end asked for Mr. Robert 



0 on tha telephone? 

A Yea* 

as wasn't in at the tins. Z called back a few 
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days later and asked for him again and he wasn't available. 

At that time in as much as it was a cancella¬ 
tion notice I stated ay business — 

HR. KAPLAMi I object. 

hr. JAIKMi I didn't ask her d»at 


she stated. 


COURTi Well* you stated your 


business to sosmborty. 


what did you do at that time? 

At that time X Informed — 

■o. Don't tell no of the conversation. 

YOU spoke to nwlirrtr i» «**• Promotion 


Elite Dell? 


After you spoke to 


you told then What 


did you do 


All r^pht. 

Did yep write them? 
yee, Z wrote than. 


did you write that letter? 


X wrote a letter to Mr, 


COMET i IS it 
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MR. KAPLANX it ia Robert, your Honor. 

MR. JAMOMI I was going to ask but 
I didn't want to prcsapt bar. 

vdB COORTt You wrota to Joseph? 

THB WITKBSSs Corracty Elite Deli, 

2100 Road, Staten Island, F»*w York 

ax T made out ay envelope the sane way 
and «tanped it as I usually do. 

0 Did you attach anything to that letter? 

A Yes sir I did. I attached a photostat of this 

notice that Z gave before. 

TH> COORTs Attached or out inside — 
which? You put the photostat iaal le the 
envelope? 

rn wxwsis Yes, with the letter. 

0 And the paper you say you enclosed with the 
letter — you refer to this paper (indicating)? 

A Yes. 

0 Defendant's exhibit m. 

THB COOaf s BOW did you com to 
write to Joseph DeFranoel? 

0 Whore did you get the none Joseph DePrancel? 

i 

A in ay telephone conversation with Blite Deli - 

MR. KAPLAas Did She talk to the dole 


* * 


/* 
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Dali? It is not oven hearsay. It is 
nothing. 

THE COURTi I disagree with that. 

She talked to sdaeone. 

MR. JABOWi In that tire. 

MR. KAfXJUl* She talked to aoneone 
period. He don’t know who she spoke to. 

the COURT* do yo« know who you talked 

to? 

THE WITHERS* Ho — evidently# a 

clerk. 

THE COURT* SOSMM Skid it was 

Joseph. 

THE WI|plEE8t They told ae that 
Robort oemasel was not mileble and to 
! sty letter to Hr. Joseph Defrancel 

at Hite Deli* 

THE COURT* Didn't yon see it was 

Robert on the .policy — 

TUB WITHERS* *» — 

TBS COURT: (coetinning) of Marrowa 

Preset ions. 

So# you rMrf^ it to Mr. Joseph 
PTieensI Hite Deli. 
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is her* a Joseph? 


PlAUmrF DeFBAHCKLt Ho, your Honor. 
MR. JMKRfs I offer the letter 
la evidence in connection also with defer*’ 


dan'ts exhibit M. 


tion. 


THE C OUR T« Yes# that is the cancella¬ 


MR. KATUli Is this also subject 


to connection? 


i no. 


ion now 


jpt. XRKJUIt I heard *he typed it but 

■ 

that's all ue pet to. 




cancellation notice to Hite Deli. 

MR. KAflARt Objection, it is 


irrelevant, 


COOKYi Owe rro le4« overruled. 


Did you ever pet the letter back? 
THE WIYHB8dt HD sir. 

THE COURT t Ever pet a call frou 
after that? 

m trims*t m, I did not. 


COURTi I see. 
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•Stum letter says that he should 
please call for an appointnont and tha 
coveraga can ha reinstated! that they 

can raplaca It. 

You never got a call hack? 


THE WimSSl Bo. 

THE CLERK: Dafandant'a exhibit t* 
in evidence, latter free Oiarlos 




(80 Marked) 

Where did you Mail that envelope eith the 


contents? 

X At the poet office on Honor Road, Staton ial«*»d 

THS court t Did yon d» it yourself? 
not BXfBBSSs X put that envelope 
with our nail s»d every day it goes to that 


post office. 


TBS C OORT i 
poet office? 


Bhat ia tha 


of that 


<m nxRKIi Manor land. 

What is the address of aauvay's office? 

Victory Boulevard. 

kr. JACOBj Bo further questions. 


A 
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BY MR. KAPLANs 


Mrs. Hot ola. 1971, July, how many people wsre 


working in Mr. Benway's office? 


Arse. 


Mho were they? 
Mrs. Obeli, Mrs. 


and my*elf. 


Can you hear me nil right? 


Yes 1 can. 

Bow, what was your job, specifically? 

W specific job would be to take care of fire 
as owner's insurance, sts., etc. 

And did you do typing? 


Yes sir. 


, you say that 


nail went out. Nhsn do 


you say you Ha* the latter out? 

* July 27, 1971, 

q By sending the lstti 


1 ’ that you personally type d the latter? 
A Yea air. 


to tell us 


And you personally typo, the envelope? 

Yea sir. 

And you inserted the notice In the envelope with 


the letter yourself? 


Yes Z did. 
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whet did you do with #»• envelope after 


you did that? 


■ail. 


After l typad it and s e ale d it? 

Yes. 

1 would staap it and put it with out offiea 


And than who took tha offiea nail to the poet 


office? 

A Mr. Banway generally takas tha nail. 

Q You don't do it yourself? 

12 ^ 00 occasion X do t a k a the nail# yes. 

13 q But on this particular day you don't have a 

14 recollection as to Who took tha nail? 

15 A X do not. 

16 o You don't know if it was Mr. Seaway, yourself 


or s< 


else? 


correct. 


q 80 , to tha bast of your recollection yern are 

telling us that tha last tins you saw this envelope that 
you typed to a Joseph DaFranoel was When you put tha enve¬ 
lope in with the office ■ail? 


correct< 


that you can r 


19 la 


, is that the fact? 
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Q What happened after that you have no way of 

knowing, do you? 

A HO. 

0 Sow Mr a. Motola, do you have any idea of how 

■any envelopes you addr ess ed on that particular day? 

A Hto air* I would not know that. 

Q You don't know how —ioh correspondence went 

out of the office between you and the other two ladles? 

A MO. 

ns COURTS Roughly, do you have 
any idea? 

TBS Wimsst Seventy-five or a hundred 
or fifty. 

IBB COBRTt Bvery day? 

TBS WZTBBSSs Yea. 

TBS COURTS The ave r age la 75? 

TBB WZTBBSSs Z weald day so. 

TBB COURTS Is it the ragular course 
of business for you to put the nail in the 
envelope and addreea it and atanp it and 
put it aside for s easo n s to pick it up and 
taka it to thepost offioe? 

TBB WZTBBSSs Yes. 

TBB COURTS YOu did this In the regular 
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course of business and It was the regular 
course of business for it to be done in 
your office — that was regular procedure? 

THB WITKBSS: Yes. 

Q Did you know who Mr. Banway’ s — incidentally. 

Mr. Benway is a general broker, is be not? 

A Yes sir. 

0 He nakes Money by placing insurance policies 

for clients — DePrancel or other clients? 

A Yes. 


clients? 


Are these people referred to as custoawrs or 


Clients. 


his living 


these people? He 


works for then? He is employed by these people? 


MB.JASOWI zf your 


please 


THB COURT i He is an independent 
contractor. He doesn't work for then any 
More than a doctor necessarily works for 
a client, a patient. 


Bad you handled Nr. DaPrancel's fire insurance 


on his boas? 


Yes sir. 

Mas that policy in his 
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Yea sir. 


Did you Have a client called Joseph DeFrancel 


at any tine in 1971? 


Hot that X can recall. 

Sot any kind of Joseph DeFrancel? 

At that tine, not that X can recall. 

Mrs. Hotola, dc you have the file of this 


particular policy hare? 

A Which policy? 


This 8MF policy we have been talking about 


Yes. 


May X have the 


please? 


(Doouasnts handed to counsel) 
Mk.JAMOVa X nay say, ordinarily it 
is objectionable but X will 1st bin have his 


THB COURT* What he seats is the poMoy. 
MR.JAMOWt The Whole fils on this 


policy. 


THB COURT* All right. Let hi* look 


at it. 


Q Mow Mrs. Hotola, to the best of your knowledge 

in July of 1971 was this policy, this 17 SMP 101960 in full 


force and offset? 
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THE COURT* What data? 

MR. JAKMI Your Honor — 

MR. XAPLAM* Fiona#• 

TBR COURT* Oh, plan##. Dcn't 
show auch agony and pain and suffering. 

Ha haa a right to object hut lat 
him finish bafora you object# Hr. Janow. 

MR.KAPLAHs I wanted to answer your 


Honor* a quo at ion. 

q In July — 14# 15 — July 20th# 1971# to the 

haat of your knowledge# waa this policy in full foroa and 
affact? 

MR. JAHOft Objection. 

THE COURT* I Will allOV it. 

A Yaa. 

Q Zt waa? 

A Yaa. 

THE COURTi That la Of course, a legal 
conclusion. 

MR. JAMQW* That was the basis of 
ny objection. 

q Lat Mask it of you this way than* Bafora July 

14 # 1971 # had you received any notice frou anybody that thio 

policy had bean cancelled? 
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A I nyself, no. 

Q do you have a record of it anywhere in the 

office? 

A MO. 

Q low, beside this policy, do you have corres¬ 

pondence affecting this policy between your assured, your 
client and the carrier? 

A I would have one other piece of correspondence 

in whidh they advised Marrows Promotions — 

i 

0 May I see it? 

AX COURTx Let her finish. 

A (continuing) Where we advised Marrows Prono¬ 

tions, Elite Deli, that we had taken ever Mr. Piassa's 

j 

Agency and we would service the a c cou n t. 

AE court t What date is this? 

AX WXAMS 81 February 2, 1971. 

AS COURT* Show it to Mr. Kaplan. 

(Dnnsssnt shown to counsel) 

Q you say this is the only other piece of corres¬ 
pondence you have in the fixe relating to this policy? 

A Yes. 

q Let ns show you this, Mrs. Hotels*. 

(Document shown to witness) 
q Can you tell ne Whose handwriting appears on 
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tha bottom therm? 

THE COURTi What is it? 

MR. KAPLAHt I «n showing her papers 
produced by this defendant pursuant to Rule 
34 fltarr~*“ and it is under the back of a 


10 

11 

12 

13 

14 j 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Speyer and Oreerihill — 

MR. JAHOW; Would you identify it 

so I can look — 

A I don't know whose handwriting that is. 

THE COURTi Is it a letter by 
Charles Baxway? 

MR. KAPLAHt It appears to be — 

MR. JAWOMi I will answer the 
question — 

MR. KAPLAHt Please, please. 

THE COURTi I an interested. We 
are not playing genes here. I'd like 
to knew. 

q Let ne ask you this. Mrs. Motola. were there 

any clains on this policy fc; plate glass losses? 

A I would have to look back. 

q Well please look. 

THE COURTi It is irrelevant. 

MR. KAPLAHt that is What the notation 
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refers to. 

MR. JNKMi That notation has 
nothing to do with this lady or bar office 
or anything at all. 

IBS COURT: We are not going to 
taka any aort of tine with that aort of 


thing. 


Mow, x'a going to ahow you this paper dated 


ir 1st, 1971 — 

NR. jABOWt May I taka a look at it 

and aaa What you refer to? 

(Docmeant handed to couneel) 

(pauaa) 

NR. JANOW* I* Honor please 

it la entirely irrelevant. 

THE court* What ia about? 

MR. KAPLAN* I haven’t had a chance 

to ask her. 

SOS COURT* Ask her. 

Q Do you have a copy of that letter in the file? 

THE COURT* is it from Charles Benway? 

MR. KAPLAN* It ia on Charles Seaway's 

letterhead, your Honor. 

MR. JAMOWt And nay I speculate and 
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laMir for the Court's enlightenment, if 

I Mgr? 

THS COURT: You bottor uk Nr. Kbplan 
if bo wants your speculative answer. 

ML. KAPLAN: I'd like to examine the 
witnessin a normal manner. 

TBS COURT* You don't have to make 
speeches. You know, z would ant allow this 
in front of the Jury. Let's do this in a 
business way. 

Of course, you'll snanine the witness 
in an ordinary way and all that nonsense — 
of oourse. However, I am trying to find 
out What this is about. 

If it is plate glass windows covered 
by the policy I am not interested — 

MR. KAPLARt It has nothing to do 
with that, your Honor. 

THB COURT* I interested in 
whether this policy was cancelled properly 
and that's all. 

A I would not have it with me. 

0 You don't have that letter with you? 

A HO. 
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MR. KAPLAHi May I have this 

d««Md —rlrnl — 

THE cOQBTt in the first place, 
she doesn't know about it 

MR. KAPLAN: Z would like it 
for identification. 

You have it in the original court 
papers and it is the fourth document — 

THE COURTt Well, just hand it to 

(I ~niment~ handed to Court) 

(pause) 

THE COURTi Well, it is from Benway — 
well, it isn't. Well, it is not to Blite 
Deli — oh, yes. Oh, I see. It is after 
the fixe. 

The letter was written by Mr. Murphy* 
a lawyer; is that ri«ht7 

We are wasting cum. Show it — 

MR. KAPLAHi I ah owe d it to her 
and she said aha didn't know about it. I 
got the papers from the defendant. 

I ask pur Bonor to take notice — 

THE COURTa I will have to take notice. 
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it is in the papers. 

X read the papers in connection with 
your aotion for summary judgment and all 
that is is a letter obviously written by 
an attorney and signed by DePrancel denanding 
payment after the fire. 

tub CLERK i Plaintiff's exhibit 2 
for identification, letter of Charles Benway. 
Dated 12/1/71. 

(So narked) 

NR. KAPLANi Nothing further. 

NR. JANGMi Charles Benway. 

CHARLB8 D. BENWAY, having first 

been duly sworn by the Clerk of the court 
took t he witness stand and testified as 
follows t 

THE CLERKi State your name and 

spell it* please. 

THE WITNESS I Charles D. Benway, 


DIRECT EXAMINATION 
BY MR. JAMOMi 

q Mr. Benway, What is your business? 

A I an an independent insurance agent. 
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Q 

A 

Q 

business? 

A 

Q 

Motola? 

A 

Q 

A 

Q 

A 

0 


Where do you conduct your business? 

220 V ic tory Boulevard# Staten island# Mew York. 
Approximately how long have you been in that 


Sixteen years. 
And you enploy 


other people# Miss Betsy 


I do. 

Did you know a nan called Piazza? 

John L. Piazza. 

What line of business was he in? 

He was an insurance spent. 

And did you have any business relationship with 

on or about Decenter 1st# 1970? 

A I purchased his business. 

q He was in somewhat of a similar type of busi¬ 

ness that you were in? 

A Exactly. 

q when you purchased his business did you remove 

any records or papers or policies from his office to your 
office? 

A Yea# his total insurance records were brought 

to ay office. 

Aaong those papers and records 

20 2a 
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Bl COURT: You oust speak up. 

You are dropping your voice. Speak up 
so Nr. Kaplan can hear you. I a* having 
difficulty. 

MR. KAPLAN i I hear hi*. 

q Among such papers you received were any con¬ 

cerned with Narrows Promotions United doing business as 

Elite Deli? 

A Yes. 

0 Did you handle business for that fir*? 

A Yes. 

Q Did you know who the principal was of that 

fir*? 

A Not originally. 

g Up to December 1. 1970 had you ever *et Mr. 

Robert DePrancel? 

A Mot to *y knowledge. 

Q when after December 1st. 1970 did you »eot hi.: / 

A The time I met his face to face was. I would 

say. would have been after the loss. 

Q And the date - jctober 24, 1971? 

A The morning that he case to ny office. 

q That was the first tins? 

A That was the first tins. 
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Marrows Promotions doino business 


aa Elite Deli is What we are interested in. 
We are not interested in the other busi¬ 
ness — with %d»ich we are not concerned. 


MR. JAWOW: It nay 


in collater¬ 


ally as far as this case is concerned. 
the COURT* Very well. 

q you did carry a fire insurance policy on the 

delicatessen at 2100 Richmond Road? 

A Yes I did. 

q Do you know the policy number of that contract 

A Seventeen SMP 101960. 

g Did you get that policy when it was fixrt 


la.ued for that fir., waning th. Barrow Profit ton fir.? 

A Mo I didn't. I got this from Mr. Piazza. 

This policy became effective July 25, 1970. I 
didn't purchase Mr. Piazza's business until October or c* th ' r 
December 1st, 1970. 

q so that you twOK over this policy among other 


things? 


It was already in force, Y«s- 

And the turn, of that policy mentioned by you is 


from July 25, 1970 to July 25, 1973? 
A That is correct. 
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Kow # when did you speak to hi* with respect 

MR. JANOW: Withdrawn. 

Did you# in your office# get a letter or a 
cancellation notice pertaining to this P°1i'Y* 

Yes we did. 

Have you — did you bring it with you to court? 

i 

Yes# I brought it. 

I show you defendant's exhibit M and a*-t you 

whether you got that copy? 

A Yes we did. 

THE COURT: Let's see that. 

(Document shown to court) 

(pause) 

THE COURT: I don't see the date — 
oh, this is 7/13. 

You have got that? 

I 

rHE WITNESS: We received that r. j 

few days# I imagine# after 7/13. 

The COURT: You received that a 
few days after 7/13. All right. 

q Was them any cosmunication had between you# 

your office and the fir* of Harrows Promotions, Elite oeii? 

A I guess have to testify to it again. A.l rioht. 


to a fire 

U 

copy of a 
A 
0 
A 
0 
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I instructed Mrs. Motola or dictated a letter 
to Mrs. Motola after she failed to reach him by phone 

0 When you refer to a letter I show you a copy 

of a letter bearing date July 27, defendant’s exhibit N and 
ask you if that is the letter just referred to by you? 

A Yes air. 

q And do you know whether you personally/ mailed 

this letter after she wrote it and addressed it, sealed it 
and stamped it? 

A I bring the mail to the main post office nayb- 

99 percent of the time. Once in a while no, but most of 
the time, yes. 


When you say "the mail" — whatever correspon¬ 
dence there is? 

A The total mail leaving my office after five 

o'clock is put into two rubber bands which are mail for on 
Staten Island and off Staten Island mail because the post 
office wants us to put it down that way. 

THE COURT: How do you carry it, 
in a satchel? 

the WlTKEi>S» I take the two bundles 
right in my hinds, place them on my car seat, 
drive there and bring it in* 
q You drive to where7 
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A Victory Boulevard and Manor Road post office- 

Q Did you bear froaMr. — tram Marrows Prowotions. 

Blita Dali, after that latter was sent on July 27? 

A Only after the loss* 

0 And that — you will fix a data, please. 

A October 2S, 1971. 


f row, whew? 


You testified that you got a telephone call 


Brow Mr. DePrancel. 

And how Many Messrs. DePrancel did you ever com* 


across in connection with Harrows Pros®tions? 

A He is the only one. 

q What is his full nans? 

A I know now it is Robert DePrancel. 

q Had you ever before at thattime or subsequent 

net anyone else named DePrancel in this connection? 

A In this connection, no. 

q Robert was the only one? 

A Yes. 

q What did -ie say to you When he called in 


aabstanoe? 


MR. KAPLANt objection. 

MR. JAMOW* I will ask a leading 


question, 
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q h« made a telephone call toyou? 

A Yea. 

q Did you tall him to maat you? 

A Yaa. 

tub COURTi And you aaw him at 
your place. We know that. 

How than. 90 aha ad. 
q Did ha 90 up to your placa? 

THE COURT* October 25. 

What time in the morning? 

THE WITHERS* It could have been 
n<- o'clock. Ha waa with anothar man. 
the COURT* with Whom? 

THE WITHESS* A fira adjuoter. 

THE COURT* You know him? 

THE WITHES 6 * Stavan aomathing. 

THE COURT* Doaa ha work for 
himaalf? 

THE WITHESS* He ia an independent 
and they handle fira caaea. 
q For who? 

A Inaureda to establish loaaaa. 

q Did you talk with him? 

A Yaa. 
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insurance. 


folder? 


What was the conversation between you? 

I pulled out suy folder in Which I had his 


Where was he? 

•tending alongside ns. 

Who was with you at the tine you pulled out the 


Mr• DePrancel and the other gentleman. 

Do you know his nans? 

Steven Horowits, I think. 

I prompt it to you? was it Mr. Horowitr? 

I think so. 

Nr. DeTrancel brought him along? 

Ba was there at the tine; sane tine. 

Did you expect hin — Mr. Borowitx? 


0 What did you do in their presence? 

A Z pulled out the folder. Ihe outsid* was 

ked “cancelled" and the inside carried the usual papers. 


Z told hin it was 


lied and Z said "Take 


a look at that" and he said "I never got that." 

Z said "We tried to call you twice and wrote 
you a letter." He said he never got that either and he 
followed as to ay office and the other gentleman stayed 
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outside. 

He said "Can we do anything?" I said "If we 
can do something about this we will. If they don't have the 
notice, the cancellation notice as it should be it is a 
fair company — they will open it up. If they .ave it, then 
there i« nothing we can do." He aid "Mr. Piassa always too* 
care of m." I told him he had no insurance and someone 
could get hurt and fall and that he had better do something 
imediauely and then I photostated the entire policy and 
certain papers s o he could go elsetAere and get insurance. 
q You say you photostated certain papers. 

X show you L and M. Are those the papers? 

A Yes. 

THE COUR'i'i He said he didn't get the 
letter either? 

THE WITHESSj He said he didn't 
receive it. 

q What did you do When you photostated the-*' 

papers? 

A I handed everything to him. 

g Something other than these two papers? 

A X photostated the policy itself so he would 

have the information to bring this elsetrtiere to get insur¬ 
ance for Whatever he needed. 
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it would have helped any insurance agent he 



would have went to, write the insurance. 

Q Did he ask you to write the insurance? 


q When next did you hear froai hi*? 

A Next, I think the tine we heard fra* him f> 

letter sent to us saying he is holding ns, Charles Bni’ w «y# 
personally liable for any losses and ao on and that was the 

sun total of it all, I guess. 

q Hr. Beaway , you handled other insurances for 

Mr. OePraneel, did you not — or his firm? 

A Barrows Prosjotions, yea. 

0 Old you handle a workman‘ s compensation policy 

issued to his fir* by the Hartford in or about Hoveaber 17, 
1970 Which had a policy number of Seventeen WH314343? Will 
you take a look — 

A I have what you refer to here (indicating). 

I didn't handle it but it was turned over * 

■s along with other fcldars belonging to Slits Deli. That 
was terminated, that policy, November 17, 1970 tor cancella¬ 
tion of non-payment of premium. 

MR. KAPLAN> objection, it is 

totally irrelevant. 

MR. JAMOWt It shows a pattern of 
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1 1 

2 

non-payment and cancellation. 

3 

THE COURT t Ho. I won*t consider 

4 

it. 

5 

a Did you handle any inaurunca in connection «i' 

6 

coverage for a beer p.«lt ao a. to «- «» to 

7 

beer? 

8 

A Vee. 

9 

o tell hi. Honor -hat your participation in that 

10 

1 

aspect wasa 

11 

HR. KAPLANi I object* 

12 

the COORT: If it la the »ame thing 

13 

I will taka it. If it i« another t.rmina- 

14 

tion lor lack of payment *— 

15 

MR. JAHOWi He paid it oat of his 

16 

own poaket. 

17 

iq ti KAPLAN t He could have termina¬ 

18 

ted 80 policies but the issue is Whether 

19 

the policy in question was terminated. 

20 

THE COURT! It shows a pattern. 

21 

I will take it. 

22 

1 Q Tall hi. Honor about that t ran. act ion. 

23 

A My office waa called to obtain a bear bond for 

24 

addition! location b-ln,, opened for t-rrow. Prcotlon. 

25 

Limited on Amboy Road. 
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Mr. Piazza had gotten his previous bond for the 
Elite Deli from the Excise Bond Underwriters, 69 Pulton Street 
Hew York, Mew York. 

I went there to purchase the additional bond 
and they told me they could not issue it — 

MR. KAPLAHs Objection to what 
they told him. 

THE COURTi Was it terminated? 

THE WITHESS( They cannot terminate 
a bond but they said they wouldn't do it 
until the previous years premiums were 
paid. 

THE COURTt I will take it for What 
it is worth, Mr. Kaplan. 

Q What did you do about that premium, meaning the 

premium, on the insurance for the beer coverage? 

A I paid it out of my pocket at that time so they 

would issue the current bond. They are only $7.50 a po.loy. 

THE COURTS All right. 

Mext. 

Q Did you write Mr. DeFrancel or the Marrows 

Promotions about that piece of business? 

MR. KAPLAN: objection. 

THE COURT: Did you write him a letter? 
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■l» hk WITNESS x Yee . 

THE COURT: Did h* »*y he got 


192 


it? 


THE WITNESS: I never asked whether 
ha racaived it orcjt but he paid it eo he 
did receive it. 

Q Did you enclose a paper for him to eign 'ith 

i 

V 

that letter? 

J 

A Yes. 

g Did he sign it and return it to you? 

A For the bond, yee. 

j 

tub COURTX When was that? 

THK WITNESSx Hay 17# 1971. 
q I show you — 

MR. JANOW: Withdrawn. 

0 Have you got a letter that you wrote to Narrows 

Promotions dated May 17, 1971? 

A Yea. 

q Is that the letter you wrote him with regard to 

th. payment of the delinquent premium, on th. bnr in.ur.nce 
A A. w.11 3 . th. n.w .ppliction which had to h- 


eigned, yes. 


MR. JANOWx I offer it in evidence. 
MR. KAPLAN 1 Objection. 
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MR. JANOW: It goes to the credibility 
of the nan. 

the COURT: Is thia the reply or 

what? 

MR. JANOWi This is the letter making 
enclosures of certain applications. 

THE COURT: I don't want the letter 
unless I get the reply with it* 
q Did you get a reply? 

A Hot in writing. We got a check. 

THE COURT: You got a check? 

THE WITNESS: Yes. 

>ph« COURT: Do you have a copy of 

the check? 

THE WITNESS: Ho. We just have 
the posting on April 28# 1971. 

THE COURT: He sent a check without 

a latter? 

THE WITNESS: Correct. 

q Did he send you a signed application or for*? 

THE COURT: Yea. Did he send you ? 
signed application after you sent the 
letter? 

THE WITNESS: Yes. 
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THE COURT: Where is that? 

THE WITNESS: With the Excise Bond 
Underwriters* That is a prerequisite as 

to issuing a bond. 

THE COURT: You don't have that? 

TOE WITWESSx WO. 

TOE COURT: I will take the 

letter. 

TOE CLERK: Defendant's exhibit O, 
letter narked in evidence. 

(So narked) 

THE WITWESSx We have a copy of it. 

Me oust have sent hLn two because it 

is signed right through. 

TOat is a copy and it shows his check 

nunber. 

q You nean this is a copy of a fora that was 

inclosed with your letter addressed to Marrows Pro®- 
shich was your letter dated May 17? 

A Mo, no. 

This is a prerequisite to be signed the 

bond — boforo th.t l.tt.r — which th»t l.tt.r ..nt th. 
bond with th. bill *nd thl. »>■ th. .ppllc.tlon for th.t. 
q The application forn? 
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A Yea — signed. 

TBS courts And returned? 

THE WITNESS> Yes. 

MR. JAMOW: I offer it in evidence. 

MR. KAPLAN! Objection. 

THE COURTS Sane ruling. 

The clerk i Defendant's exhibit P 
narked in evidence. 

(So narked) 

q You say you got a letter from Mr. DePrancel or 

Mr. DePrancel* s firm* the Narrows Pronotions asserting sc*-* 
kind of claim against you? 

A Yes. 

the COURTs That was afterward? 

THE WITNESSs Yes. 

npcoaSTs I am not interested in that. 

MR. JANOMs I willdiscontinue at this 

tins. 

That's all, Mr. Benway. 

CROSS KXAMZNATION 
BY MR. KAPLANS 

Q Mr. Benway, you heard Mrs. Motola testify about 

the mailing practice in the office? 

A Yes. 



218a 















219a 




















Benway/Cross 


197 

0 in fact, Mr. DeFranoel is suing you in 

Klchnond County over the sane transaction? 

A Absolutely. 

0 Involving the sane type of clain? 

A HO. 

Q A clain over this policy? 

A Yea. 

q Had you ever net Mr. DeFraoel before Octobez 

29, 1971? 

A Mot to av recollection. 

Q you ever been to his place of business? 

A I have been there five or a hundred tines, to 

tell the truth. I go to Buda Bakers and go next door to 
buy nilk but I wouldn’t know who was Robert DeFrancel was 
prior to the loss. 

0 When he called you on October 25, 1971 I take 

it you had no recollection of his business status with you 

over the deli? P 

A I had sane, i said I thought the policy was 

cancelled. 

THB COURT! You told hin on the 
phone right then and there? 

THB WlTNB8dt The annual preniun 
runs like 25 hundred dollars. When you lose 
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it, it costa you noney. I pur els sed 
an agency with money. Wham you lose 

a line you lose noney. 

THE COURT* Would he have paid 

it to you7 

THE WITNESS* Well, JUly 25, 1971 
we billed hia for it but it was never 
paid. 

THE COURT* When? 

THE WITNESS* June 1st, *71. 

% 

HE COURT* Do you haw copies of 
the letter? 

T»it WITNESS* I have copies of the 
bills showing that hia ae oo od installment 

was due and payable. 

THE COURT* Did you ever receive 
a chech, phone calls or reply whatsoever? 

TBS WITNESS* None. 

o Did you «v.r pttMQiU* talk to hi. .bout what 

you claim you billed hi* for? 

A Mo. 

q As far ae you knew. Hr. Benway* July 13 1971 

was the policy in force and effect? 

A As far as ny record*. 
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q And you had no reason to ball* ve that anyone 

cancelled the policy at that tine? 

A **>* 

0 You had no reason to believe that anyone had 

cancelled the policy pries to that tine? 

A Mo. 

MR. KAPLAN* Bothing further. 

TBS COURTi There is no question* 

as I understand it, that the policy was 
in default? that it was not paid. 

There is no question about that 
because if it was fully paid there is no 
basis for cancellation m .he dispute is 
not on the question of idiether or not 
the policy — 

MR. KAPLANt I don't believe that 
is accurate so I had better ask hin sane 
nore questions. 

TBS COURT> Are you a1aiming that 
the policy was paid and there is no basis 
for the cancellation notion? 

MR. KAPLAN* Mo. This has nothing 
to do with the non-payment of the second 
premium but I am claiming — 
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the COURT 1 I a* talking about 
tha paymant of tha nina inatallmanta of 
tha firat pramium. Do youdai* that was 
paid? 

MR. KAPLANi All I aa claiming ia 

wh at ha taatif iad to . 

THE COURT* Mall# ha doaan*t know, 
aa I undaratand it# whathar it la paid 
or not but on tha othar hand# lWrtford 
inauranca aaployaaa atatad it *aa dafinitaly 
not paid and wa hava a nota from thabank 
that it waa not paid and ha aaya if ha haa 
tha aback ha paid for it and wa ara intar- 

eatad in aaaing that ahack. 

IH KAPLAN* I hava no auch chack and 

I claim it la a nothing to do Mith tha law 

auit. 

RHB COURT* Mall, you could hava a 
dafanaa that thara ia no juatification for 

notica of cancallation. 

MR. KAPLAN* Lat ma aak him a coupla 

of saora quaationa. 

CRONS BXAMZMATION 

ST Ml. KAPLAN CONTINUING* 
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q Let m show you this ud would you toll 

handwriting that is? 

(Documi t shown to witness) 

A Hot mins. 

« 

MR. J AVONi What is that? 

MR. KAPLAN I Sams thing* tha plats 

glass — 

MR. JASDWt Bntiraly irrelevant. 

THE COURT< Of coarse. 
q Bow long hava you baan a brokar? 

A Sines 1957• 

q You handle all this typa of firs business? 

A Yas. 

q What is a recall notice? 

A It could hava many meanings. 

0 Tall us soma of them. 

For exanple* let ms show you this paper — 
MR. KAPLAN» Can I have that cancella¬ 
tion notice? 

(Document handed to counsel) 
q (continuing) I show you exhibit M. 

You see the word "recall" on top of that? 

A Yes. 

o Does that have any special meaning to you :\? 


224a 













Benway/Cross 


2 Insurance broker? 

3 A It is not absolute. 

4 q Could it have several meanings? 

5 A Yes. 

6 q What could it have? 

7 A Hie meaning could have — I know what it is in 

8 this instance — that maybe the man did not live up to cert;; i 

9 safety remedies the oompany asked him to und they want the 

10 policy back. 

u It could be that he has had more losses than 

12 the ordinary person im his class and they would want their 


13 policy.back. 


From my understanding — we checked we had 


15 |to call to find out the reason. 


17 was? 


You didn't know what the reason for the recall 


MR. JAMOW: He is speculating. 

THE WIMESS: I £ound out the reason. 

Isn't it true there are more reasons than non- 


21 payment as to why the company could have cancelled the policy? 

22 A Absolutely. 

23 q Recall is the same as cancellation in the lang- 


24 uage you use? 


Yes. 
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THE COURT* W« are wasting tine. 

A lot of things "could bo." 

You aro an exporionood lawyer. 

Poxhaps you aro usod to tho atato courts. 

Lot's got down to tho issuo horo. 

NR. KAPLABi 1 just wanted to 
establish — j 

THE COURTt Anything is possible. 

It seeas to as frea tho testimony 
introduced horo that it is very clear that 
this aan did not pay tho installments due 
on tho policy. Mow. wo am playing gaass 
if wo aro trying to indicate that aaybe he 
did. 

NR. KAPLANI Not at all. v 

r 

THE COURTS Then if ho didn't pay. 
thsnotico of cancellation is for non- 
payment, not too many losses or anything else 

NR. KAPLANI I will ask hin directly. 
q You say you called tho ooegsany and asked the 

reason for tho recall notice, lfhat did they tell you; 

A A Nr. Jonathan Pon called us back and said he 

received a termination notice froa tho How York Finance office 
which ho felt was not sufficient notice because it had a 
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mortgagee on a policy. 

The cancellation that was originally aent was 
only s«nt to th. in«ur.d »nd not Flr.t Mntlonil city Bank 
•nd h. felt to ..tabllah « correct cnncllntloo h. h»d to 

re-do it and he did. 

THE COURT* He said he dicin' t send 

the first notice to First national City Bank? 

THE WITMESS: The tLx»t notice in 
May. free* what I gather here — because I 
didn't receive that notice — went froo 
123 Willis* Street to Hr. DeFrancel. lhat 
took gare of that cancellation but left 
the First national City Bank on so he did it 


all over again to the narrows Promotions and 
the First national City Bank. 

0 That is what he told you? 

A Yes. 

THB COURT* It looks like that is 

What happened too. 

HR. KAPLAN* That he intended to do 

it. I have no doubt — 

THE COURT* First notice, well — 
but they got the second notice, though. 

Mho is the next witness? 
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NR. JAMOW: That's all for the 
defendant. 

THE COURT} All right. 

Thank you vary much* Nr. Banway. 

Mhara do wa stand now? 

NR. JAMOWs The dafandant rests 
axoapt that I respectfully reserve ay 
right to possibly call a witness in rebuttal. 

THE COURTS Rebuttal of what? 

NR. JAMOWs If there is going to 
be — I don't know how the case is being 
run. 

I« Nr. DePrancel doesn't take the 
stand I an absolutely through. 

THE COURT: You go ahead. Nr. 

Kaplan. 

NR. KAPLAMs Nothing further. 

THE COURTS Then you are through 
he is through and we are all through. 

NR. JAMOWs The defendant novas 
for a dismissal of the cause of action 
of the complaint on the grou n ds that the 
plaintiff has failed to prove a cause of 
action. 
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TUB COURTS All right* Mr. Kaplan. 

MR. KAPLANi Shall I submit a 
post trial MMorandum? 

THE COURTS No. 

MR. KAPLANS May 1 argua briefly? 

THE COURTS Y«S. 

MR. KAPLANS I would like to argue 
briefly. 

I have these cases —— 

THE COURTS okay. Perfectly all 
right. Oh* yes. Subset it in a couple 
of days. 

THE COURTS do you have anything else 
besides your cases? 

THE KAPLANS Just ay three cases. 

The fourth book didn't fit into ay briefcase. 

THE COURTS Very veil. You can 
have two days. 

This la a very slaple Matter. 

MR. KAPLAN: I think it is sinple too. 

THE COURT: Do ycu want to add 
anything sore? 

MR. JAMOMi NO. 

THE COURTS All right. We will give 
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you — I will decide the cue within two 
or three days* I can't carry it with as* 

NR. JJU90W: Some of ay exhibits were 
marked for identification. Shall I 
disregard that and consider then in 
evidence? 

THE COURTS If they haven't been — 

THE CLERKi One. the notice of can¬ 
cellation of 7/13. 

TEE COURT.s All the notices of 
cancellation were admitted into evidence. 

IBB CLRRKs One was for identification. 

THE COURTS Ask Nr. Kaplan about 

that. 

THB CLRRKs One notice of cancellation 
July 13. 1971 was marked for Identification, 
not evidence. 

NR. KAPLAHi I don't care. Judge. 

Zt In spread over the record so thoroughly — 
B in the sane as N. 

•pus COURTS I thought we took that 
subject and then — well, you first intro¬ 
duced it tdiile Mr. Derrancel was on the stand 
and then we had the testimony of the other 
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witaMMS and they connactad it up »o it 
la in avidanca. 

MR. JJUIOMx Thank you. 

Doaa your Honor want findings of 
fact in this oa am? 

THE COURT* Propo s sd findings of fact, 
pro »sed conclusions of law. if you can do 
it in two or thraa days* 

MR. XAFLAMs Tour assistant assured 
as ha has read all the cases whlah I think 
control this and Z would like to avoid doing 
unnecessary paper work or avoid having you 
do unnecessary reading. 

THR COURT* Mo use doing repetitive 
work. X rend sons of the papers in connection 
with the wairy judgment. 

You weren't here — 

MR. JAMOWi MO. 

TBM COURT* Okay, ly Monday or Tuesday 
I will do sosathing. 
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DEFEN PANT'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


___—-- 

NARROWS PROMOTIONS, LTD., d/b/a : 

ELITE DELI, : 


Plaintiff, 


-against- 

HARTFORD INSURANCE COMPANY, 

Defendant. 


Index Number 
72 Civ. 1523 


x 


PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

1. Plaintiff was insured for fire under a policy, 
17 SMP 101960, issued by defendant covering premises 2100 
Richmond Road, Staten Island, New York. 

2. The policy bore inception date July 25, 1970 

and was to run for three years. 

3. Plaintiff financed the first year's premium 

and defaulted in a payment due April 25, 1971. 

4. Defendant sent a notice of default, dated 
May 17, 1971 to plaintiff by mail to policy address, which 
notice advised plaintiff that the policy would be cancelled. 

5. Plaintiff failed to respond to said notice 

of May 17, 1971. 
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6 . Defendant sent notice of cancellation dated 
July 13, 1971, effective August 18, 1971 by mail to plain¬ 
tiff at policy address. 

7. Plaintiff failed to respond to the notice of 

cancellation dated July 13, 1971. 

8 . Defendant made attempts to reach plaintiff 
by telephone to inform plaintiff of the cancellation but 

plaintiff did not respond. 

9. Defendant made additional attempts to reach 

\ 

plaintiff by. letters but plaintiff did not respond. 

10. None of the notices or letters mailed to 

plaintiff was returned. 

11. Plaintiff has denied receipt of any of the 
aforesaid correspondence and mailings by defendant and by 
Charles Benway. 

12. Plaintiff has not adduced any affirmative 
evidence in explanation of its alleged failure to receive 
any of the said correspondence and mailings. 

33 # a fire ensued on premises 2100 Richmond 

Road, Staten Island, N.Y. on October 24, 1971. 

14. Plaintiff reported the fire of October 24, 
1971 on the morning of October 25, 1971 to Charles Benway, 
broker, orally. 

15. On or about December 1, 1970 Charles Benway 
purchased the brokerage business of John Piazza. 
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16. John Piazza had obtained the issuance of 
policy 17 SMP 101960 prior to July 25, 1970 and Piazza's 
file pertaining to that policy was included in the papers 
turned over to Charles Benway as successor to Piazza's 
business. 

17. When plaintiff, by Robert DeFranco, reported 
to Charles Benway on October 25, 1971 that a fire had oc¬ 
curred on October 24, 1971 it was the first time that those 
two individuals had met each other in person. 

18. When Robert DeFranco reported to Charles 
Benway on October 25, 1971 that a fire had occurred on 
October 24, 1971 Benway promptly informed DeFranco tnat 
the plaintiff was not insured and that the policy had been 
cancelled. 


CONCLUSIONS OF LAW 

A. The various mailings, including notice of 
cancellation dated July 13, 1971, addressed to plaintiff, 
Narrows Promotions Ltd., Elite Deli, 2100 Richmond Roaa, 
Staten Island, New York, all of which were deposited in 
the mail in the regular course of business (none of which 
mailings were returned to the sender) - give rise to^the 
presumption that all were received by the addressee.V 

B. The mere denial of receipt of mailings 
without any further, explanatory evidence is insufficient 


236a 






DEFENDANT'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

to rebut the presumption of receipt of such mailings. 

C. Plaintiff's denials of receipt of all the 
mailings in evidence are incredible as a ilBtter of law. 

D. The policy 17 SMP 101960 was duly cancelled 
prior lo October 24, 1971 in accordance witn its terms. 

E. The fire of October 24, 1971 occurred after 
due cancellation of the said policy and was not covered 
by the policy. 

F. The complaint should be dismissed. 

Respectfully submitted, 

GREENHILL & SPEYER 
Attorneys for Defendant 


Rv: fs/ JOHN M. SPEYER 

A of the firm 

Office & P.O. Address: 

56 Pine Street 
New York, New York 10005 
(212) WH 3-1550 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

___ ___ 


NARROWS PROMOTIONS, LTD., 

d/b/a ELITE DELI, : 

Plaintiff, 

- against ~ 

HARTFORD INSURANCE COMPANY, : 

Defendant. 

__- --- -x 


72 C 1523 


Appearances: 


EDMUND J. MURPHY, Esq. 

Attorney for Plaintiff 
93 New Dorp Lane 
Staten Island, New York 10306 
mahkhat.t. G. KAPLAN. Esq. 


Of Counsel 
50 Court Street 
Brooklyn, New York 11201 


GREENHILL and SPEYER, Esqs. 
Attorneys for Defendant 
56 Pine Street 
New York, New York 10005 
GEORGE JANOW, Esq. 

Of Counsel 


BARTELS, D. J. 

On October 24, 1971, a fire occurred on plaintiff's premises 
at 2100 Richmond Road, Staten Island, New York. Plaintiff, Narrows 
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Promotions, Ltd. was doing business as the Elite Dell on the premises 
which were Insured by the Hartford Insurance Company against fire In 
the amount of $96,000. This action for the face amount of the fire 
insurance policy was originally instituted In the New York State 
Supreme Court hut -as removed to thi. Court by the defendant-insurance 
company pursuant to 28 O.S.C. Section 1332. Defendant denies lia¬ 
bility upon the policy on the ground that it was cancelled for default 
in payment of premium by a mailed writte. notice as resulted by the 
policy, prior to the date of the fire. Plaintiff deniea it received 
such notice and accordingly a full evidentiary hearing was had without 
a Jury, with respect to which issue the Court found that the policy 
was properly and duly cancelled before the fire in accordance with 
the following findings of fact and conclusions of law: 

Findin gs of Fact 

1. Plaintiff, Narrows Promotions, Ltd., doing business as 
Elite Deli, is s Hew York corporation with its principal place of 
business at 2100 Richmond Road, Staten Island, Hew York. 

2. Defendant, Hartford Insurance Company, la a Connecticut 

corporation duly licensed by the Superintendent of Inaurence of the 
Stet. of Hew York to write fire as well as other type, of insurance. 

3. Defendant issued its policy of insurance, number 17 
SMP 101960, insuring plaintiffs premises against the peril of fire. 
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among other perils, for a period of three years, effective July 25, 
1970, in the principal amount of $96,0(J0, for a three-year premium of 
$8,307.00, payable $2,769.00 at inception and $2,769.00 at each anni¬ 
versary thereafter. 

4. Plaintiff arranged for the payment of the first year 
premium of $2,769.00 through a so-called Premium Finance Note and 
Agreement with the defendant, whereby plaintiff paid a cash down pay¬ 
ment of $553.80 and financed the remainder of $2,215.20 together with 
the finance charge of $73.86, aggregating a total of $2,289.06, which 
it agreed to pay in nine monthly installments of $254.34. Thereupon 
this note was discounted with the Chemical Bank. The note provided on 
the back thereof that in case of default in payment of any monthly in¬ 
stallment, the unpaid balance of the indebtedness would become 
immediately due and payable without notice, and that such default 
would result in the cancellation of said policy. 

5. The fire insurance policy permitted the defendant to 
cancel the policy at any time "by giving the insured a ten days' 
written notice of cancellation," apparently without cause. 

6. Plaintiff is charged with notice that the ninth and 
final premium installment of $254.34 was due on April 25, 1971. 

7. Plaintiff defaulted on the final premium payment due 

April 25, J971. 
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8. Plaintiff never made any effort at any time to make such 
payment, or to Inquire as to Its default. 

9. Defendant was notified by plaintiff's default in payment 
of the ninth monthly premium installment of $254.34 by two notices mailed 

to the defendant by the Chemical Bank which was financing plaintiff's install¬ 
ment payments, one of which was received by defendant on May 12, 1971, 
and one of which was received by defendant on June 7, 1971. 

Notice from Defendant's Office at 
123 William Street. New York, K.Y . 

10. Upon receiving the Chemical Bank's first notice of 
default, Anna Rossi, supervisor of the defendant's Premium Finance De¬ 
partment located at 123 William Street, New York, N. Y., gave her sub¬ 
ordinate, Theresa Moran, plaintiff's file and instructed her to send a 
written Acknowledgment of Cancellation to the plaintiff, which states. 

"We have no alternative but to acknowledge your cancellation of each 

such policy as of June 1, 1971." 

11. The Acknowledgment A r Cancellation was sufficient to give 
the recipient notice of the cancellation of his insurance policy. 

12. Accordingly, about May 17, 1971, Theresa Moran completed 
a written Acknowledgment of Cancellation form directed to the plaintiff 
using plaintiff's name and address as she found plaintiff’s name and address 
on the office copy of plaintiff's Premium Finance Note and Agreement which 
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were plaintiff's correct name and address. 

13. The Acknowledgment of Cancellation form consists of four 
pages divided by carbon paper. The first page is sent to the insured, 
the second to the producer (insurance broker), and the others are re¬ 
tained by the defendant. 

14. Theresa Moran inserted the original Acknowlegment of 
Cancellation, dated May 17, 1971, into a righthand window envelope 
with the address as typed on the original thereby providing the address 

for the envelope. (D. Ex.G). 

15. As indicted by the Coi^any Copy of the Acknowledge- 
nent of Ceacelletion directed to plaintiff. the none and address 
typed on the for. .ere pUlntiff's correct nc and eddresa, and the 
Acknowledgment of Cancellation stated that plaintiffs insurance policy 

would be cancelled as of June 1, 1971. (D.Ex.B). 

16. After inserting the Acknowledger of Cancelletlon into 

the window envelope. Theca Moran typed the ne and addr.se of the 
insured plaintiff on a postal manifest containing the nee and addreeees 
of other parties to who. the Pel,™ Finance Departet sent -all 

on May 17, 1971. (D.Ex.H). 

^ 7 > Plaintiff's name and address as they appear on the 

Premium Finance Department's postal manifest are correct. 

18. Either Theresa Moran or Anna Rossi delivered the mail 

listed on the postal manifest and the postal manifest itself to a 
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to a mailboy on Kay 17, 1971. 

19. On the same day the mailboy carried the mail and postal 
manifest to the eleventh floor mailroom of the 123 William Street 
office where he counted the envelopes, compared the same with the number 
of names and egresses on the postal manifest and found that the nunfcer 
of envelopes was the same as the number of names and addresses on 
the postal manifest, and he thereupon inserted in the-box on the postal 
manifest provided for the purpose the number of such pieces of mail 
and the number of such names and addresses, which in each case was 17. 

20. 1-hereafter on Hay 17, 1971 the mailboy placed postage on 
each envelope and also placed five cents worth of postage on the mani¬ 
fest for each name and address appearing thereon. 

21. On the same day the mailboy wrapped the envelopes in the 

postal manifest and delivered them to the postal clerk at the Church 

Street Station Post Office, New York, N.Y. in a valise. 

22. The postal clerk, in the presence of the mailboy, there¬ 
upon counted the number of envelopes delivered to him, wrote this 
nusfcer, which was 17, in another box at the lower left hand corner of 
the postal manifest provided for that purpose, and then initialed and 

stamped the postal manifest with a stamp dated Hay 17, 1971. 

23. Thereafter, the mailboy returned the postal manifest so 

,»arked and initialed to the Premium Finance Department of the defendant 
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at 123 William Street, New York, N. Y. 

Notice from Defendant'a Office at 
175 Remaen Street, Brooklyn, N.Y . 

24. On July 12 or 13, 1971, Jonathan Pons, one of the under¬ 

writers for the defendant, sent to the defendant's Policy Writing Depart¬ 
ment a so-called Cancellation Worksheet which ordered that "Direct Notice 
of Cancellation" be sent with respect to plaintiff's insurance policy 
No. 17 SMP 101960. (D.Ex.I). 

25. On July 13, 1971 the Cancellation Worksheet along with 

a copy of plaintiff's fire insurance policy and a Notice of Cancellation 
form (D.Ex.J) were delivered by an employee of defendant to Rose Vierno, 
supervisor of the Policy Writing Department located at 175 Remsen Street, 

Brooklyn, New York. 

26. On the same day Rose Vierno matched up the policy number 
on the worksheet with the nusber on plaintiff's fire insurance policy 
and then delivered the Cancellation Worksheet, the insurance policy and 

the Notice of Cancellation form to a typist. 

27. The Notice of Cancellation form consists of a mortgagee’s 

copy, an insured'a copy, a company copy, a producer’s copy, a file 
copy and two certificates of mailing. Each page is separated by carbon 

paper. 

28. After the Notice of Cancellation form was completed by 
the typist, it was delivered to an assembler who checked to make sure 


V 
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lt ... correctly completed rhea pieced the insure'. cop, into e 
window envelope. 

29. A certificate of Mailing vee attached to the eovelope. 

30. The Notice of Cancellatioo dated July 13. I 971 - ' rt,l<:h 
atated that plaiotiffe insurance policy would he cancelled a. of 
August 20. 1971. was correctly addreaaed to plaintiff. <»• Ex.F) . 

31. The Certificate of Mailing attached to the Notice of 
Cancellation addreaaed to the plaintiff contained plaintiff, correct 
name and address (D.Ex.L). 

3 2. A mailboy collected all the Notices of Cancellation with 
attached Certificates of Mailing toileted hy the Policy Writing D- 
partnent on duly 13. 1971 and brought the. to the .allroo. *ere each 
Certificate of Mailing «as matched up with its corresponding envelope. 

33. Each envelope was passed through a postage metering 
machine and then each Certificate of Mailing »» Passed through a postage 
metering machine eo that at the end of the process the mailboy hsd 
an. pile of envelopes and one pile of Certificates of Moling -1th each 

pile in the same sequence. 

34. The Certificate, of Mailing and correaponding envelopes 

..re taken to the Cadma. Plat. Post Office in Brooklyn. New York and 

delivered to a postal clerk on July 14. 1971. 

35. The postal clerk at the Post Office checked the postage 

of each envelope and Certificate of Mailing, after which he staged the 
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Certificates of Mailing with a stamp dated July U, 1971 and accepted 
the envelope. 

36. The Certificates of Mailing steeped by the Poet Office 

clerk were then returned to the Policy Writing DepartmMt. 

37. The preparation of the forms. envelopes, certificates of 
«*llng, postal Manifests, postage metering and delivery to the Post 
Office of the envelopes and certificates were done in the regulnr course 
of business of the defendant and it was the regular course of huaines. of 

defendant to take such action. 

38. Each step was taken in the regular course of bus 

noth the defendant's 123 Willi- Street office and 175 Remsen Street 
office fro. the preparation of Ack»o.ledg~nt. -d Notice, of Cancellation 
to the deposit of the — in . Onlted State. Post Office and -as described 
h, the employee in charge of said step who testified to the procedure fol¬ 
lowed by himself and his subordinates as being done in the regu 
of huaines. and that it -« the regular course of business to follow 
such procedures. Ho link in the chain leading from the preparation of the 
form, to their delivery at a post office was Ignored or neglected. 

Notice from the Be nway Agency 

39 . The instant Insurance policy was purchased by plaintiff 
through John L. Piazr. lueurance Agency, which agency ... Purchased late 
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in 1970 by Charles D. Benway Insruance Agency, which thereafter serviced 

plaintiff'8 insurance policy. 

40. Plaintiff's principal and controlling stockholder is 

Robert DeFranco. 

41. The Charles D. Benway Agency received a Notice of Cancella¬ 
tion of plaintiff's fire insurance policy from defendant on or about 
July 14 or 15, 1971 (D.Ex.M). 

42. Betsy Kotola, an employee of the Benway agency, typed a 
letter dictated to her by Charles Benway informing plaintiff that its 

fi re insurance policy had been cancelled. 

43. The letter was addressed to "Hr. Joseph DeFranco, Elite 
Deli, 2100 Richmond Road, Staten Island, New York, 10306" and was dated 
July 27, 1971 (D.Ex.N). 

44. Betsy Motola enclosed with the letter a copy of the 
Notice of Cancellation sent to Charles Benway by defendant. 

45. In accordance with the regular and ordinary course of 
business the letter was deposited in the place for outgoing office mail 
and was picked up in accordance with the regular and ordinary course of 
business by Charles Benway on or about July 27, 1971, who thereupon 
delivered the letter to the Manor Road Post Office, Staten Island, N.Y. 

46. None of the correspondence, including the Notice of 
Cancellation, directed to the plaintiff by the defendant or the Charles D 
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Benway Agency was ever returned to the sender by the Postal Service. 

47. On October 24, 1971, a fire occurred at plaintiff's prem¬ 
ises, causing a total loss. 


Conclusions of Law 

1. This Court has jurisdiction over the subject matter of the 

action pursuant to 28 U.S.C. Section 1332. 

2. Plaintiff defaulted on the April 25, 1971 installment pay¬ 
ment due on its fire insurance policy and remained in default on October 
24, 1971, the date the fire destroyed Elite Deli. 

3. An Acknowledgement of Cancellation of the policy, which is 
equivalent to a Notice of Cancellation, was properly mailed to plaintiff 
by the defendant on or about May 17, 1971. 

4. A Notice of Cancellation of the policy was properly mailed 

to plaintiff by the defendant on or about July 14, 1971. 

5. A copy of the Notice of Cancellation dated July 13, 1971 
and sent to the plaintiff by the defendant was mailed to the plaintiff 
on or about July 27, 1971 by Charles Benway along with a covering letter 
stating that the plaintiff'a fire insurance policy had been cancelled. 

6 . The proper preparation of forma, envelopes. Cancellation 
Notices, Acknowledgments of Cancellation, certificates of mailing, 
postal manifests as well as the proper addressing, postal metering and 
subsequent delivery of the same to a postal clerk in a Post Office may 

I 
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be established by testimony of all those participating in such action that 
,„ch action was taken in th. regular course of boainea. and that it — the 
regular cour.e of boainea. to take each action. United St.te. ex rgl. 

Helmecke v. Rice. 281 Fed. 326. 331 (S.D.Tex. 1922); fillip Cardan 4 . Sg 
.. Battereon, 198 M.Y. 175. 91 M.E. 371 (1910); Aetna Insurance _Co. ». 

Millard . 25 A.D. 2d 361. 363. 269 M.Y.S. 2d 588 , 590 (3d Dept. 1966); 

Hank .. Broat Motors, Inc ,69 Miac. 2d 820. 331 M.Y.S. 2d 329 (Sup. Ct. 

Brie County 1970); lamer ». Traveler. Insurance Co. 27 Miac. 2d 815, 

819-21 212 N.Y.S. 2d 770, 775-76 (Sup. Ct. M.Y. County 1971); 1U«B B 

Insurance Co . v. Altnan. 21 Miec. 2d 162, 168, 191 N.Y.S. 2d 270. 277 (Sup. 

Ct. Queen. Count, 1959). See Bffice V. national Cosnerclal «-Q 6 Tw at 
Co., 61 Miac. 2d 1071, 1075, 267 N.Y.S. 2d 521. 525 (Sup. Ct. Alban, County), 
affd, 22 A.D. 2d 868 , 256 N.Y.S. 2d 127(3d Dept. 1966) (£« curia.) 1 Teich- 
perj,",. n.H. Blair 6 Co ., 63 Miac. 2d 1073. 316 M.Y.S. 2d 286 (Sup. Ct. M.Y. 
Count, 1970). But see Caprlno V. Nationwide Mutual Insurance^., 36 A.D. 

2d 522. 308 M.Y.S. 2d 626 (1st Dept. 1970). See also Cajti v. Lujbern-nH 

... Casualty Co -A.D. 2d _. 352 M.Y.S. 2d 58 (3d Dept. 1976) 

(Men.) which is ineppoaite to the facta in the lnatant case. 

7. Letters which are properly eddr.a.ed, steeped and nailed are 
presuned to have been delivered to and received by th. addrea.ee. Dulber* 
v. Paiilcable I-lfe Assurance Society, 277 M.Y. 17, 21, 12 N.E. 

<!„„). . . A Guarantee Co . v. Earnhardt , 270 M.Y. 350, 352, 1 N.E. 2d 659, 

460 Maw Syndicate Co.. l„c. v. Cacti Paper stock Corp.. 256 M.Y. 211, 


249a 









decision of the court below 

214, 176 N.E. 169, 170 (1931); Hastings v. Br ooklyn Life Insurance Co., 

138 N.Y. 473, 34 N.E. 289 (1893); Aetna Insurance Co. v. Millar d, su£ra; 
Boyce v. National Commercial Bank & Trust Co., supr jt. 

8, The presumption of the receipt by plaintiff of the Notices 
of Cancellation of the defendant’s insurance policy was never rebutted. 

9. Plaintiff's fire insurance policy was properly and legally 
cancelled prior to October 24, 1971, the date of the fire which destroyed 
the premises occupied by plaintiff doing business as Elite Deli. 

10. Defendant is not liable to the plaintiff under its fire 

insurance policy. 

11. Judgment should be and hereby is granted in favor of the 
defendant dismissing the complaint on the merits. 

SO ORDERED. 

Dated: Brooklyn, New York 
April 24, 1974. 

/a/ John R. Bartels ___ 

United States District Judge. 
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JUDGMENT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

_„_X 

NARROWS PROMOTIONS, LTD., 
d/b/a ELITE DELI, 

Plaintiff, 

-against- 

HARTFORD INSURANCE COMPANY, 

Defendant. 

____ 

This action came on for a hearing before 
the Court, the Honorable John R. Bartels, United States 
District Judge, presiding, and the issues having been duly 
heard by the Court without a jury and a decision having 
been duly rendered with Findings of Fact and Conclusions 
of Law, is is 

ORDERED and ADJUDGED that the defendant 
is not liable to the plaintiff under its insurance policy 
and plaintiff take nothing and tie complaint is dismissed 

on the merits. 

Dated: Brooklyn, New York 

April 25, 1974 

/s/ LEWIS ORGEL _ 

Clerk 


JUDGMENT 
72 C 1523 

/ 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NARROWS PROMOTIONS, LTD., 

Plaintif f 

-against- 

HARTFORD INSURANCE COMPANY, 

Defendant 


NOTICE IS HEREBY GIVEN that Narrows 
Promotions, Ltd., plaintiff above na'.ed, hereby appeals 
to the United States Court of Appeals for the Second 
Circuit from the final judgment entered in this action 
on the 24th day of April, 1974. 


File Number 72C-1523 
NOTICE OF APPEAL 


/s/ JOHN L. PIAZZA _ 

JOHN L. PIAZZA 
Suite 6101 

Empire State Building 
350 Fifth Avenue 
New York, New York 10001 
244-0650 

Attorney for Plaintiff 
Pro hac vice 
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AFFIDAVIT OF SERVICE 


State of New York ) 

City of New York : ss.: 

County of New York ) 


A. JUNE VICKERS, being duly sworn, according to law, 
deposes and says: 

1. That deponent is not a party to the action, is 
over 18 years of age, and resides in the city, county and state 
of New York. 

2. That on the 27th day of August, 1974, deponent 
served the within joint appendix upon Messrs. Greenhill & Speyer, 
attorneys for the defendant-appellee in this action, at 56 Pine 
Street, New York, New York 10005, the address designated by said 
attorneys for that purpose by depositing a true copy of same 
enclosed in a post-paid properly addressed wrapper, in an official 
depository under the exclusive care and custody of the United 
States Postal Service within the city, county, and state of New 
York. 


G.. On x w V i c \?Jt .A 

A. JUN^jVICKERS “ 

Sworn to before me this 
































